Message

From: Connors, Sandra [Connors.Sandra@epa.gov]

Sent: 9/18/2020 4:51:07 PM

To: Wildeman, Anna [wildeman.anna@epa.gov]

cC: Goodin, John [Goodin.John@epa.gov]; Spraul, Greg [Spraul.Greg@epa.gov]; Santell, Stephanie

[Santell.Stephanie@epa.gov]; Aguirre, Janita [Aguirre Janita@epa.gov]; Neugeboren, Steven
[Neugeboren.Steven@epa.gov]; Curtin, James [curtin.james@epa.gov]; Wall, Tom [Wal.Tom@epa.gov]
Subject: Re: Request for Approval of DOJ Response re: Indian Creek (Telford)

Excellent - much appreciated.

Sandira

Sandra L. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Enviroenmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

{202)564-4231

connors.sandra@ena.goy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Friday, September 18, 2020 12:44 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>; Neugeboren, Steven
<Neugeboren.Steven@epa.gov>; Curtin, James <curtin.james@epa.gov>; Wall, Tom <Wall.Tom@epa.gov>
Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

| agree with the approach outlined below for DOJ's communication back to Attorney Hall. | have one edit to the
response letter that I'll send to Greg shortly.

Thanks,
Anna

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Wednesday, September 16, 2020 3:04 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>; Neugeboren, Steven
<Neugeboren.Steven@epa.gov>; Curtin, James <curtin.james@epa.gov>; Wall, Tom <Wall.Tom@epa.gov>
Subject: Re: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged
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Anna - Please find attached a background document of the extensive litigation history here crafted by OGC
and OWOW. We're happy to help orchestrate any further OGC engagement if desired or if you'd like to see
any of the legal documents referenced in the attached.

Thanks,

Sandia

Sandra 1. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

sonnors sandradopa.goy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates (on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgment is not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

DOJ proposes to respond as follows:
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Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the

Administrator asking to meet regarding the Indian Creek TMDL. The draft response, ‘ Ex. 5 Deliberative Process (DP)
i Ex. 5 Deliberative Process (DP) i Hall also sent

an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further

information we can provide.

Thank you,

Sandia

Sandra 1. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connons sandrailiopa. goy
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Message

From: McConkey, Diane [Mcconkey.Diane@epa.gov]

Sent: 9/16/2020 7:14:21 PM

To: Curtin, James [curtin.james@epa.gov]

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)
Thanks!

From: Curtin, James <curtin.james@epa.gov>

Sent: Wednesday, September 16, 2020 3:11 PM

To: McConkey, Diane <Mcconkey.Diane@epa.gov>

Subject: FW: Request for Approval of DOJ Response re: Indian Creek (Telford)

Copying you, Diane.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Wednesday, September 16, 2020 3:04 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>; Neugeboren, Steven
<Neugeboren.Steven@epa.gov>; Curtin, James <curtin.james@epa.gov>; Wall, Tom <Wall. Tom®@epa.gov>
Subject: Re: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged
Anna - Please find attached a background document of the extensive litigation history here crafted by OGC
and OWOW. We're happy to help orchestrate any further OGC engagement if desired or if you'd like to see

any of the legal documents referenced in the attached.

Thanks,

Soundya

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
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Washington, DC 20460
(C02)364-4231

connors sandralepa oy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates (on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgmentis not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

DOJ proposes to respond as follows:

Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP
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Separately, and as discussed today, Greg has shared with you a draft response to Telford's June 8™ letter to the
Admlmstrator asking to meet regarding the Indian Creek TMDL. The draft response,: Ex. 5 Deliberative Process (DP) !

Ex. 5 Deliberative Process (DP)

!Hall also sent

an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further

information we can provide.

Thank you,

Saundira

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connons sandrailiopa. goy
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Message

From: Connors, Sandra [Connors.Sandra@epa.gov]

Sent: 9/16/2020 7:03:41 PM

To: Wildeman, Anna [wildeman.anna@epa.gov]

cC: Goodin, John [Goodin.John@epa.gov]; Spraul, Greg [Spraul.Greg@epa.gov]; Santell, Stephanie

[Santell.Stephanie@epa.gov]; Aguirre, Janita [Aguirre Janita@epa.gov]; Neugeboren, Steven
[Neugeboren.Steven@epa.gov]; Curtin, James [curtin.james@epa.gov]; Wall, Tom [Wal.Tom@epa.gov]
Subject: Re: Request for Approval of DOJ Response re: Indian Creek (Telford)
Attachments: Telford-background paper 9-16-2020 .docx

Privileged

Anna - Please find attached a background document of the extensive litigation history here crafted by OGC
and OWOW. We're happy to help orchestrate any further OGC engagement if desired or if you'd like to see
any of the legal documents referenced in the attached.

Thanks,

Sovndor

Sandra L. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 71304
Washington, DC 20480

{202)564-4231

connors.sardraf@lesa. gov

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

ED_005158_00000014-00001



Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates {on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgmentis not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

DOl proposes to respond as follows:

Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8" letter to the
Administrator asking to meet regarding the Indian Creek TMDL. The draft response; Ex. 5 Deliberative Process (DP) J

Ex. 5 Deliberative Process (DP) 'Hall also sent
an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further
information we can provide.

Thank you,

Soundya

Sandra L. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

{202)564-4231

connors sandralepa oy

ED_005158_00000014-00002



Message

From: Connors, Sandra [Connors.Sandra@epa.gov]

Sent: 9/16/2020 6:12:12 PM

To: Wall, Tom [Wall.Tom@epa.gov]

cC: Goodin, John [Goodin.John@epa.gov]; Curtin, James [curtin.james@epa.gov]; Havard, James

[Havard.James@epa.gov]; Santell, Stephanie [Santell.Stephanie@epa.gov]
Subject: Re: Request for Approval of DOJ Response re: Indian Creek (Telford)

Excellent- thanks all!

Sovndor

Sandra L. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 71304
Washington, DC 20480

{202)564-4231

connors.sandrad@eny.goy

From: Wall, Tom <Wall. Tom@epa.gov>

Sent: Wednesday, September 16, 2020 2:08 PM
To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Curtin, James <curtin.james@epa.gov>; Havard, James

<Havard.James@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>
Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Sandra, Here is a response drawing from previously reviewed/signed-off summaries. The text re:

Ex. 5 Deliberative Process {DP)

Ex. 5 Deliberative Process (DP)

From: Connors, Sandra <Connors.Sandra@epa.gov>
Sent: Tuesday, September 15, 2020 8:10 AM

To: Wall, Tom <Wall.Tom@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Curtin, James <curtin.james@epa.gov>; Havard, James

<Havard.James@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>
Subject: Fw: Request for Approval of DOJ Response re: Indian Creek (Telford)

Tom - Can you please coordinate with OGC and provide a summary per Anna's request below

ASAP? Hopefully just an update to the existing internal paper.

Thanks!

Soundya

Sandra L. Connors
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Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(C02)364-4231

connons sandrailiopa. goy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates (on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgment is not a

proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

Ex. 5 AC/DP

OGC {David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP

DOQJ proposes to respond as follows:
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Separately, and as discussed today, Greg has shared with you a draft response to Telfasdc L _ oth "j” etoth,
Administrator asking to meet regarding the Indian Creek TMDL. The draft response,| EX. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP) Hall also sent
an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further
information we can provide.

Thank you,

Seundov

Sandra L. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

sonnors sandradopa.goy
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Message

From: McConkey, Diane [Mcconkey.Diane@epa.gov]

Sent: 8/12/2020 12:39:40 AM

To: Curtin, James [curtin.james@epa.gov]; Havard, James [Havard.James@epa.gov]; Wall, Tom [Wall. Tom@epa.gov]

cC: Monschein, Eric [Monschein.Eric@epa.gov]; Lewicki, Chris [Lewicki.Chris@epa.gov]; Schwartz, Sara
[schwartz.sara@epa.gov]

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Yes, I'm going to ping David on the draft response to the Offer of Judgment on Wednesday morning if there’s
time during the WLO management weekly, and if not, then during our front office meeting on Thursday
morning.

From: Curtin, James <curtin.james@epa.gov>

Sent: Tuesday, August 11, 2020 6:40 PM

To: Havard, James <Havard.James@epa.gov>; Wall, Tom <Wall. Tom@epa.gov>

Cc¢: Monschein, Eric <Monschein.Eric@epa.gov>; Lewicki, Chris <Lewicki.Chris@epa.gov>; Schwartz, Sara
<schwartz.sara@epa.gov>; McConkey, Diane <Mcconkey.Diane @epa.gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

I'd only add that | spoke to Greg Spraul this morning about the Sen. Toomey inquiry. Greg said Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP) i

o} If not, he has| Ex. 5 Deliberative Process (DP)
rmss'DP'_EHe said he’d check in with me before he does that, if indeed it is ever necessary.

[

I'm fine with the other two responses and have nothing to add. | believe we're still awaiting David F's OK on the Offer of
Judgment response.

Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Havard, James <Havard. lamesflepa.gov>

Sent: Tuesday, August 11, 2020 6:15 PM

To: Wall, Tom <Wall. Tom@ena. zov>

Cc: Monschein, Eric <Monschein Eric@®ena.gov>; Lewicki, Chris <Lewicki. Chris@spa.gov>; Schwartz, Sara
<schwartz sara®@epa.gov>; McConkey, Diane <Mcoconkey, Diane@epa.gov>; Curtin, James <curtinjames@ena.goy>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Privileged

Tom — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates (on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ's draft response.

This email will be about this offer of judgment, not the other items pending on Telford, which {as background per your
request) include:
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1) A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey’s office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff

here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP

This draft is also currently being reviewed by David F. It looks like a reasonable response.
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Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <gurtindames®lena goy>

Sent: Friday, August 07, 2020 3:34 PM

To: Havard, James <Havard.lames@epa gov>; Lewicki, Chris <Lewicki Chris@eng. gov>; Schwartz, Sara
<schwariz.sara@epa.gov>

Cc: McConkey, Diane <Mcooonkey. Dianefiepa gov>

Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

JimH,

Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20" email
(below). Erin’s email was a reply to DOJ's July 8" response/rejection of Hall & Associate’s June 26 offer of judgment.
The salient features of the O of | are the ten enumerated paragraphs in the email thread below.

Ex. 5 AC/DP

I’'m simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Buckley, Sarah (ENRD) <Sarah.Buckiey@usdol.goy>

Sent: Monday, July 20, 2020 4:36 PM

To: Curtin, James <curtin.jameas@epa.gov>; Gable, Kelly <Gable Kellvy@epa.gow>
Cc: Day, Christopher <Diay.Christopher@epa.goy>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Jiry and Kelly {and Chris for his records):

{ thinki Ex. 5 Deliberative Process (DP) i? Let me know if you receive anything. In the meantime, U'll draft
a response, It may be Ex. 5 Deliberative Process (DP)
Sarah

From: Erin Thomas <ethomas@hall-associates. com>

Sent: Monday, July 20, 2020 10:23 AM

To: Buckley, Sarah (ENRD) <5Buckley @ ENRD. USDOLGOV>

Cc: John Hall <ihall@hall-associsies.com>; Uacguelie@timonevknox.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment
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Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions is obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:

EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
Sfuture PADEP permits and TMDLs. This we cannot do.

The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:

1. Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the
allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.

2. Confirm that the facility may be authorized by PADEP to operate under a growing season
monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.
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Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no
precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing
availability of permitting compliance schedules and interim limits in NPDES permits).

3. Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

4. Contirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing season average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.

5. Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range
and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.

6. Contirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the M54 component and/or to address remediation of the ecological impairment of concem (i.e.,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of further
TP reduction under the TMDL.

Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.

7. Confirm that PADEP may amend and/or reallocate TMDL loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in
the 2008 TMDL and that a significant non-point source and/or natural load is originating from
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the ground water.

Resp: This simply confirms existing state authority that they already have in implementing
the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.

8. Contirm that any component of the TMDL reasonably determined to be “‘natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP’s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing

Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

9. Confirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

10.  Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss
the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.

As you can see, the legal claim that these “issues” somehow violate CW A rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.

We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.

Regards,
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FErin Thomas

From: Buckley, Sarah (ENRD) <%arah.Buckievi@usdol.gov>

Sent: Wednesday, July 8, 2020 4:29 PM

To: Erin Thomas <ethomas@hall-associates.com>

Cc: John Hall <thsll@hal-associates com>; Hacguette@iimonevknow com <Uacguette@timonevknoxcom>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA’s response to yvour proposed “Offer of Judgment.”

First, Rule 68{a) of the Federal Rules of Civil Procedure {“Offer of Judgment”) states that “a party defending against a
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintiff in this matter. ¥ is not “a party defending against a claim.” Your proposal is accordingly not an
“Offer of ludgment” as contemplated by Rule 68,

Second, with respect to your assertion that yvour "Offer of Judgment” letter is "not subject to FRE 408, a party cannot
unilaterally waive FRE 408, it is not a privilege; it's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . 3 valuable consideration in compromising or attempting to compromise {al claim”™ is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed daim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule you have incorrectly invoked, Rule 68,
expressly states that “{elvidence of an unaccepted offer is not admissible except in a proceeding to determine costs.”

Finally, in response to the substance of your settlement offer, we are unable to accept this proposal. As yvou may know,
EPA is not authorized to constrain its discretion with regard to the outcome of future agency actions. That is, in
settiement, EPA can commit to taking a particular action, perhaps by a date certain—{or instance, proposing a discharge
permit—but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 9 in vour letter would require EPA to commit to the outcome of its review of future PADEP permits and
ThDLs, This we cannot do.

Best regards,
Sarah

Sarah A, Buckley

Frial Attorney

LS. Department of justice

Eovironment & Natural Resources Division
Environmental Defense Section

4 Constituaon Soguare

150 M Street, NE

Room 41126

Washmngton, DO 20002

sarab.buckievi@usdoigov
Ph: (202} 616-7554
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From: Erin Thomas <gthomasi@hall-associates. com>

Sent: Friday, June 26, 2020 4:28 PM

To: Buckley, Sarah (ENRD) <$Buckley@ENRDUSDOLGOV>

Cc: John Hall <ihall@hall-associaies. com>; Hacgusita@timoanevknox.com
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOI} a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-approved nutrient critena for streams, would be considered acceptable
and scientifically defensible by EPA for Indian Creek.

We look forward to your client’s reaction to the proposed resolution of the matter.

Regards,

Frin Thomas
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Message

From: Curtin, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=728048227D024E0CB67932883007A4F9-JCURTIN]

Sent: 9/16/2020 6:30:39 PM

To: McConkey, Diane [Mcconkey.Diane@epa.gov]

Subject: FW: Request for Approval of DOJ Response re: Indian Creek (Telford)

Attachments: Telford-background paper 9-16-2020 .docx

Diane,

Here’s what OWOW sent forward to Anna about Telford. Thankfully, they didn’t bother me about it.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Wall, Tom <Wall.Tom@epa.gov>

Sent: Wednesday, September 16, 2020 2:09 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Curtin, James <curtin.james@epa.gov>; Havard, James
<Havard.James@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Ex. 5 Deliberative Process (DP)

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Tuesday, September 15, 2020 8:10 AM

To: Wall, Tom <Wall. Tom@epa.gov>

Cc: Goodin, John <Goodin John@epa.gov>; Curtin, James <curtin.james{@epa.gov>; Havard, James
<Havard.James@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: Fw: Request for Approval of DOJ Response re: Indian Creek (Telford)

Tom - Can you please coordinate with OGC and provide a summary per Anna's request below
ASAP? Hopefully just an update to the existing internal paper.

Thanks!

Seundov

Sandra L. Connors
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Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

{202)564-4231

conners.sendrafiopa. oy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates {on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgment is not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked

that DOJ/EPA reconsider the response to the Offer of Judgment.

DOJ proposes to respond as follows:

Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP
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the context of our framework. As presented, however, your settlement proposal is not something that EPAis
interested in pursuing.”

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the
Administrator asking to meet regarding the Indian Creek TMDL. The draft response,i Ex. 5 Deliberative Process (DP) !

Ex. 5 Deliberative Process (DP) iHall also sent

an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further
information we can provide.

Thank you,

Saundira

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connons sandrailiopa. goy

ED_005158_00000042-00003



Message

From:

Sent:
To:

CcC:
Subject:

Curtin, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=728048227D024E0CB67932883007A4F9-JCURTIN]
9/3/2020 6:02:54 PM

Wall, Tom [Wall. Tom@epa.gov]; Havard, James [Havard.James@epa.gov]

Connors, Sandra [Connors.Sandra@epa.gov]

RE: Draft DOJ response to Telford "Offer of Judgement"

No comments.

Jim

Jim Curtin

USEPA Office of General Counsel
Water Law Office

202-564-5482

William

Jefferson Clinton North Rm. 7451

From: Wall, Tom <Wall. Tom@epa.gov>

Sent: Thursday, September 03, 2020 1:50 PM

To: Havard, James <Havard.James@epa.gov>

Cc: Connors, Sandra <Connors.Sandra@epa.gov>; Curtin, James <curtin.james@epa.gov>

Subject:

Re: Draft DOJ response to Telford "Offer of Judgement”

Looks good, Jim

Sent from my iPhone

On Sep 3, 2020, at 1:21 PM, Havard, James <Havard lamesfepa gov> wrote:

Here's a draft note on the Offer of Judgment.
Privileged

Hall Associates (on behalf of Telford) sent to DOJ an “Offer of Judgment” in the Indian Creek nutrients
TMDL matter and have now asked DOJ to reconsider its initial response. OGC asks if OW is comfortable
with DOJVs draft response, which David F has already approved. In response to Hall’s “Offer of
Judgment,” DOJ has already responded that an offer of judgment is not a proper tool for this case — this
is a tool available to defendants in certain cases; Telford is the plaintiff here. DOJ also explained that the
proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA reconsider the response
to the Offer of Judgment.

OWOW finds the draft DOJ response reasonable. The draft response from DOJ would:

Ex. 5 AC/DP

Here's DOJ's full draft response:
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Ex. 5 AC/DP

Separately, as discussed today, OW is also considering EPA’s draft response to Telford’s June 8 |etter to

the Administrator asking to meet regarding the Indian Creek TMDL. The draft response,i Ex. 5 Deliberative Process (DP)E
/ Ex. 5 Deliberative Process (DP) i

i Ex.5 Deliberative Process (DP) Hall also sent an email to the Administrator forwarding Telford’s letter.

Thanks!
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Message

From: Spraul, Greg [Spraul.Greg@epa.gov]

Sent: 9/18/2020 5:21:20 PM

To: Goodin, John [Goodin.John@epa.gov]; Santell, Stephanie [Santell.Stephanie@epa.gov]; Connors, Sandra
[Connors.Sandra@epa.gov]

Subject: FW: response_telford_09-03-20-yellow-copy.docx

Attachments: response_telford_09-03-20-yellow-copy.docx

FYI — a small edit to Telford response.

From: Wildeman, Anna <wildeman.anna@epa.gov>
Sent: Friday, September 18, 2020 12:49 PM

To: Spraul, Greg <Spraul.Greg@epa.gov>

Cc: Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: response_telford_09-03-20-yellow-copy.docx

Greg, see the attached edit. Janita, this edit is based on a conv | had with Dave yesterday. He may see | ex.5 eliverative Process (o) |

: 1
E Ex. 5 Deliberative Process (DP) :
i

Have a nice weekend!
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Message

From: Connors, Sandra [Connors.Sandra@epa.gov]

Sent: 9/16/2020 6:13:50 PM

To: Goodin, John [Goodin.John@epa.gov]

cC: Santell, Stephanie [Santell.Stephanie@epa.gov]

Subject: Fw: Request for Approval of DOJ Response re: Indian Creek (Telford)

Attachments: Telford-background paper 9-16-2020 .docx

John - This was largely recycled from an old document that you had shared some time ago with Dave, updated
with recent info at the end. Looks good to me - ok if | send on to Anna?

Sandea

Sandra L. Connors

Deputy Director

Cffice of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 71304
Washington, DC 20460

{202)564-4231

connors.sandra@enagov

From: Wall, Tom <Wall. Tom®@epa.gov>

Sent: Wednesday, September 16, 2020 2:08 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Curtin, James <curtin.james@epa.gov>; Havard, James
<Havard.James@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Sandra, Here is a response drawing from previously reviewed/signed-off summaries. The text re: | Ex. 5 Deliberative Process (DP) :

Ex. 5 Deliberative Process (DP)

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Tuesday, September 15, 2020 8:10 AM

To: Wall, Tom <Wall.Tom@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Curtin, James <curtin.james@epa.gov>; Havard, James
<Havard.James@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: Fw: Request for Approval of DOJ Response re: Indian Creek (Telford)

Tom - Can you please coordinate with OGC and provide a summary per Anna's request below
ASAP? Hopefully just an update to the existing internal paper.

Thanks!

Soundya

Sandra L. Connors
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Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(C02)364-4231

connons sandrailiopa. goy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates (on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgment is not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

DOQJ proposes to respond as follows:

Ex. 5 AC/DP

OGC {David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP
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Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the
Administrator asking to meet regarding the Indian Creek TMDL. The draft response,i Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP) iHall also sent

an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further
information we can provide.

Thank you,

Seundov

Sandra L. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

sonnors sandradopa.goy
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Message

From: Wall, Tom [Wall.Tom@epa.gov]

Sent: 9/15/2020 10:01:58 PM

To: Goodin, John [Goodin.John@epa.gov]; Connors, Sandra [Connors.Sandra@epa.gov]
Subject: FW: Telford - some decisionmaking

From: Havard, James <Havard.James@epa.gov>

Sent: Friday, March 01, 2019 1:08 PM

To: Wall, Tom <Wall.Tom@epa.gov>

Cc: Lewicki, Chris <Lewicki.Chris@epa.gov>; Curtin, James <curtin.james@epa.gov>
Subject: FW: Telford

Tom — Telford is hot agaln Region (Jen Fields) is now ok W|th Ex. 5 AC/DP i
i Ex.5AC/DP 'Let s discuss what coordination we need here. One option may be to share with John whatever Jim
C shares with his FO. Jim

From: Curtin, James

Sent: Thursday, February 28, 2019 5:44 PM

To: Buckley, Sarah (ENRD) <3arsh. Buckley@usdal.gov>; Rivera, Nina <Rivera Mina@eps.zov>; Day, Christopher
<Day.Christepher@eps gov>; Havard, James <Havard James@epa.gov>; Lewicki, Chris <Lewicki Chris@lepa.zov>
Cc: Sincock, Jennifer <Sincock lenniferfiepa.gov>

Subject: RE: Telford

Thank you, Sarah. That all makes sense. That should allow me to get what | need here.
Jiem

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Buckley, Sarah (ENRD) <%arsh.Buckievi@usdal.gov>

Sent: Thursday, February 28, 2019 3:46 PM

To: Curtin, James <curtin. jamss@epa.gov>; Rivera, Nina <Rivera. Nina@epa.gov>; Day, Christopher
<Day.Christopher@ena.gov>; Havard, James <Havard. James@epa.zov>; Lewicki, Chris <Lewicki.Chris@epa.gov>
Cc: Sincock, Jennifer <Sincock lenniferfiepa.gov>

Subject: RE: Telford

Yas, thanks, Nina. (And | got your voicemail-—1 had called before | got yvour email.}

Jim: Regarding timing, because the report is supposed to be a joint report, we will nead to tell Hall in advance of filing

thati Ex. 5 AC/DP
Ex. 5 AC/DP

In other words,  would like to get the sign off to tell Hall that Ex. 5 AC/DP
Ex. 5 ACIDP | wilf draft that] Ex. 5 ACIDP
Ex. 5 AC/DP
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Sarah

From: Curtin, James <curtinjames@ena.gov>

Sent: Thursday, February 28, 2019 3:32 PM

To: Rivera, Nina <Rivera Nina@epa.gov>; Buckley, Sarah (ENRD) <5Buckleyv@ENRD USDOL GOV, Day, Christopher
<Day. Christopher@epa.gov>; Havard, James <Havard lames@spa.pov>; Lewicki, Chris <Lewicki.Chris@epa.gov>
Cc: Sincock, Jennifer <Sincock lennifer@epa.gov>

Subject: RE: Telford

Jim Havard — Sorry, as you can see, meant to include you on the first “send.”
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Curtin, James

Sent: Thursday, February 28, 2019 3:30 PM

To: Rivera, Nina <Rivera.MNina@epa.gov>; Buckley, Sarah (ENRD) (Sarah. Bucldey@usdol.gov)
<Sarah.Buckley@usdol.goy>; Day, Christopher <Day. Christopher@epagow>

Cc: Sincock, Jennifer <Sincock lennifer@epa.gov>

Subject: RE: Telford

Thanks, Nina.

I think I should bring the issue back to Matt and David F. for a final check in before we tell Hall and the court EPA wants

to! Ex.5 AC/DP | think the best way for me to “tee that up” is to! Ex. 5 AC/DP

Ex. 5 AC/DP 1’d ask them to concur with: Ex. 5 AC/DP iBecause this one
Ex. 5 AC/DP

Sarah/Nina — Can we be sure there ids time for that? I'd like to get it to them Friday (if possible) and no later than
Monday.

Jim Havard — Will you need to run this up your chain too?
Nina — In your email, did you mean:
“More precisely, what the 13" floor is ok with ifs [IS]?

Ex. 5 AC/DP

So my FO will understand the reasons for our decision, can you send me a short statement explaining (1) WHY R3

recommendsi Ex. 5 AC/DP

And

(2) WHY R3 recommends Ex. 5 AC/DP
'Ex. 5 ACIDPE
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Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Rivera, Nina

Sent: Thursday, February 28, 2019 3:10 PM

To: Buckley, Sarah (ENRD) (Sarab.Buckley@usdolgoy) <Sarah.Buckley®usdolgoy>; Curtin, James
<gurtin lames@epa gove; Day, Christopher <Day.Christopher@epa.govs

Cc: Sincock, Jennifer <Sincock Jenniferdepa.gov>

Subject: FW: Telford

i Ex. 5 AC/DP i forwarded Jim’s email below hoping that it WI” sufflce,
but if not I may reach out to you Jim for a more definite statement More precisely, what the 13™ floor is ok with if:

Ex. 5 AC/DP

N U

From: Curtin, James

Sent: Thursday, February 14, 2019 12:12 PM

To: Day, Christopher <Day. Christopher@spa.gov>; Rivera, Nina <Bivera.Mina@epa.gow>
Cc: Buckley, Sarah (ENRD) <Zarah.Bucklevflusdobgov>

Subject: Telford

Today, | summarized Telford status for GC and David F. Said R3 making imminent decision about whether to! Ex. 5 AC/DP

Ex. 5 AC/DP iSaid we’d be relaying decision to
court in March status report. Got no push back. Let me know what R3 decides to do.

Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451
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Message

From: Connors, Sandra [Connors.Sandra@epa.gov]

Sent: 9/15/2020 12:07:58 PM

To: Wildeman, Anna [wildeman.anna@epa.gov]

cC: Goodin, John [Goodin.John@epa.gov]; Spraul, Greg [Spraul.Greg@epa.gov]; Aguirre, Janita [Aguirre. Janita@epa.gov]
Subject: Re: Request for Approval of DOJ Respense re: Indian Creek {Telford)

We will coordinate with OGC and provide ASAP.

Sandiow

Sandra L. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Enviroenmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

{202)564-4231

connorssandraBepa.zoy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg «Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates (on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgmentis not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

DOJ proposes to respond as follows:

Ex. 5 AC/DP
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OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the

Administrator asking to meet regarding the Indian Creek TMDL. The draft response,! Ex. 5 Deliberative Process (DP) :
Ex. 5 Deliberative Process (DP) Hall also sent

an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further
information we can provide.

Thank you,

Sandia

Sandra 1. Connors

Deputy Director

Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(C02)364-4231

connons sandrailiopa. goy
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Message

From: Santell, Stephanie [Santell.Stephanie@epa.gov]

Sent: 9/14/2020 4:45:49 PM

To: Connors, Sandra [Connors.Sandra@epa.gov]; Goodin, John [Goedin.John@epa.gov]
Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

No worries. | think at this stage John can review your revised version when ready!

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Monday, September 14, 2020 12:44 PM

To: Goodin, John <Goodin.John@epa.gov>

Cc: Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: Fw: Request for Approval of DOJ Response re: Indian Creek (Telford)

John and Steph - Bringing this back up as propose we add this in to the "Actions in 10" list. Will send a few
more comments as well on your new version Steph that | realized after reviewing!

Saundira

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pernsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connons sandrailiopa. goy

From: Connors, Sandra

Sent: Thursday, September 3, 2020 1:58 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre. Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates {on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgmentis not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

DOQJ proposes to respond as follows:
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Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the
Administrator asking to meet regarding the Indian Creek TMDL. The draft response,! Ex. 5 Deliberative Process (DP) J

: Ex. 5 Deliberative Process (DP) ‘ Hall also sent

“an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further

information we can provide.

Thank you,

Sandra

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

comnorssandraiena ooy
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Message

From: Wall, Tom [Wall.Tom@epa.gov]

Sent: 8/21/2020 2:43:19 PM

To: Goodin, John [Goodin.John@epa.gov]; Spraul, Greg [Spraul.Greg@epa.gov]

CC: Havard, James [Havard.James@epa.gov]; Bravo, Antonio [Bravo.Antonio@epa.gov]; Connors, Sandra
[Connors.Sandra@epa.gov]; Santell, Stephanie [Santell.Stephanie@epa.gov]

Subject: ACTION: outstanding Telford items

Attachments: 20-000-5532.pdf

Thank you, good to know the latest. | think there is one more incoming that needs a response. This is AX-20-000-

5532. I believe { Ex. 5 Deliberative Process (DP)

A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the letter from
Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S.EPA

Wall tnm@ ena ooy

202/564-4179

From: Goodin, John <Goodin.John@epa.gov>

Sent: Friday, August 21, 2020 10:23 AM

To: Wall, Tom <Wall.Tom@epa.gov>

Cc: Havard, James <Havard.James@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Connors, Sandra
<Connors.Sandra@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

DELIBERATIVE
Thanks, Tom—Greg and | had a chance to catch up this morning and the current status is that OCIR took care of the
Toomey inquiry and Anna has the draft DOJ response for review. Greg—please give a read below to double check that

the info from Curtin is not updated from what they previously provided.

Copying Greg and Sandra here in case things move in my absence.
Thanks,
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John

From: Wall, Tom <Wall. Tom@@epa.gov>

Sent: Tuesday, August 18, 2020 6:36 PM

To: Goodin, John <Goodin lohn@epa.gov>

Cc: Havard, James <Havard James@epa.poy>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Hi John, see below from Jim. Looks good. If you want to send to OW, you might change the “John” to “Ann”a and “Jim”
to “John”

From: Havard, James <Havard ames@ena gov>

Sent: Tuesday, August 18, 2020 6:32 PM

To: Wall, Tom <¥all. Tom@epapov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Privileged — Tom, John also asked me about Telford when he called this afternoon. Here is the note | recommend you
send John today. | edited to reflect David F’s review. Thanks! Jim

Privileged
John — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates (on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response. David F

is comfortable with the draft response (see below).

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8 letter from Telford to the Administrator {and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2} A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP
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Is there an existing document that would serve this purpose?
if not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

Back to the offer of judgment. in response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP

It looks like a reasonable response to me. Again,i Ex. 5 AC/DP i

Thanks! Jim
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Message

From: Goodin, John [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=3EAC342F280A4B9DB4079C81F66D1913-JGOODIN]
Sent: 9/16/2020 6:24:48 PM

To: Connors, Sandra [Connors.Sandra@epa.gov]
CC: Santell, Stephanie [Santell.Stephanie@epa.gov]
Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Yes—I took a quick look. Please copy Curtin and Neugeboren in addition to the others from the incoming, and offer to
engage OGC if helpful to discuss or see any of the legal documents. Thanks!

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Wednesday, September 16, 2020 2:14 PM

To: Goodin, John <Goodin.John@epa.gov>

Cc: Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: Fw: Request for Approval of DOJ Response re: Indian Creek (Telford)

John - This was largely recycled from an old document that you had shared some time ago with Dave, updated
with recent info at the end. Looks good to me - ok if | send on to Anna?

Seundov

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

{202)564-4231

conners.sendrafiopa. oy

From: Wall, Tom <Wall. Tom®@epa.gov>

Sent: Wednesday, September 16, 2020 2:08 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <GoodinJohn@epa.gov>; Curtin, James <curtin.james@epa.gov>; Havard, James
<Havard.James@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Sandra, Here is a response drawing from previously reviewed/signed-off summaries. The text re:i Ex.5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

From: Connors, Sandra <Connors.Sandra@epa.gov>
Sent: Tuesday, September 15, 2020 8:10 AM
To: Wall, Tom <Wall. Tom@epa.gov>
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Cc: Goodin, John <Goodin.John@epa.gov>; Curtin, James <curtin.james@epa.gov>; Havard, James
<Havard.James@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>
Subject: Fw: Request for Approval of DOJ Response re: Indian Creek (Telford)

Tom - Can you please coordinate with OGC and provide a summary per Anna's request below
ASAP? Hopefully just an update to the existing internal paper.

Thanks!

Sandia

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connons sandrailiopa. goy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre. Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre. Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates {on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgmentis not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

DOJ proposes to respond as follows:
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Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the
Administrator asking to meet regarding the Indian Creek TMDL. The draft response,i Ex. 5 Deliberative Process (DP) |
Ex. 5 Deliberative Process (DP) iHall also sent

“an email fo the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further
information we can provide.

Thank you,

Sandra

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

comnorssandraiena ooy
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Message

From: Lewicki, Chris [Lewicki.Chris@epa.gov]
Sent: 8/20/2020 5:54:18 PM

To: Havard, James [Havard.James@epa.gov]
Subject: Draft Lit Highlights for your review attached

Attachments: 303d Litigation Highlights 8-20-20 Local copy.docx

Jim

Here are this week’s highlights.
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Message

From: Wall, Tom [Wall.Tom@epa.gov]

Sent: 9/16/2020 7:12:23 PM

To: Havard, James [Havard.James@epa.gov]

Subject: FW: Request for Approval of DOJ Response re: Indian Creek (Telford)

Attachments: Telford-background paper 9-16-2020 .docx

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Wednesday, September 16, 2020 3:04 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>; Neugeboren, Steven
<Neugeboren.Steven@epa.gov>; Curtin, James <curtin.james@epa.gov>; Wall, Tom <Wall.Tom@epa.gov>
Subject: Re: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged
Anna - Please find attached a background document of the extensive litigation history here crafted by OGC
and OWOW. We're happy to help orchestrate any further OGC engagement if desired or if you'd like to see

any of the legal documents referenced in the attached.

Thanks,

Soundya

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connors sandralepa oy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.
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From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre. Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates {on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgmentis not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

DOJ proposes to respond as follows:

Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the
Administrator asking to meet regarding the Indian Creek TMDL. The draft response,; Ex. 5 Deliberative Process (DP)
: Ex. 5 Deliberative Process (DP) ! Hall also sent

an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further
information we can provide.

Thank you,

Sandyon

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds
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US Eanvironmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connors sandralepa oy
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Message

From: Wall, Tom [Wall.Tom@epa.gov]

Sent: 9/16/2020 3:44:55 PM

To: Havard, James [Havard.James@epa.gov]
Subject: updated Telford backgrounder

Attachments: Telford-backgrounder 9-16-2020.docx

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S. EPA

Wall tom@epa.gov

202/564-4179
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Message

From: Schwartz, Sara [schwartz.sara@epa.gov]

Sent: 8/20/2020 1:24:43 PM

To: Havard, James [Havard.James@epa.gov]

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Thanks for sending, Jim.

From: Havard, James <Havard.James@epa.gov>

Sent: Wednesday, August 19, 2020 2:39 PM

To: Lewicki, Chris <lLewicki.Chris@epa.gov>; Schwartz, Sara <schwartz.sara@epa.gov>

Cc: Monschein, Eric <Monschein.Eric@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

FYI

From: Wall, Tom <¥all. Tom@ena gov>

Sent: Tuesday, August 18, 2020 6:36 PM

To: Goodin, John <Goudin John@epa.gov>

Cc: Havard, James <Hgvard James@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Hi John, see below from Jim. Looks good. If you want to send to OW, you might change the “John” to “Ann”a and “Jim”
to “John”

From: Havard, James <Havard James@epa.gov>

Sent: Tuesday, August 18, 2020 6:32 PM

To: Wall, Tom <Wall Tom@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Privileged — Tom, John also asked me about Telford when he called this afternoon. Here is the note | recommend you
send John today. | edited to reflect David F’s review. Thanks! Jim

Privileged
John — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response. David F

is comfortable with the draft response (see below).

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8 letter from Telford to the Administrator {(and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey’s office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:
; Ex. 5 AC/DP |

Ex. 5 AC/DP

4

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?
If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached

message).

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP

It looks like a reasonable response to me. Again,i Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <gurtinjamss@epa.gov>
Sent: Friday, August 07, 2020 3:34 PM
To: Havard, James <Havard lames@epa.gov>; Lewicki, Chris <Lewicki Chris@epa.gov>; Schwartz, Sara

<schwartz sara@spa.goy>
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Cc: McConkey, Diane <Muoconkey. Diane@epa.gov>
Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

JimH,

Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20" email
(below). Erin’s email was a reply to DOJ's July 8*" response/rejection of Hall & Associate’s June 26 offer of judgment.
The salient features of the O of J are the ten enumerated paragraphs in the email thread below.

Ex. 5§ AC/DP i

I'm simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Buckley, Sarah (ENRD) <Sarah. Bucklsy@usdolgow>

Sent: Monday, July 20, 2020 4:36 PM

To: Curtin, James <curtin.iames@epa.zov>; Gable, Kelly <Gable Kelly@epa.pov>
Cc: Day, Christopher <Day.Christopher@spa.goy>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

lim and Kelly {and Chris for his records):

{thinki | Ex. § Deliberative Process (DP) 2 Let me know if you receive anything. In the meantime, P'll draft
a response, | may be : Ex. 5 Deliberative Process (DP) :
Sarah

From: Erin Thomas <ethomas@hall-associates, com>

Sent: Monday, July 20, 2020 10:29 AM

To: Buckley, Sarah (ENRD) <3Buckleyv@ENRD.USDOLGOV>

Cc: John Hall <thsll@hall-associates. com>; UHacguette@iimonevknox.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions is obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
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modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:

EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
Sfuture PADEP permits and TMDLs. This we cannot do.

The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:

1. Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the
allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.

2. Confirm that the facility may be authorized by PADEP to operate under a growing season
monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.

Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no
precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing
availability of permitting compliance schedules and interim limits in NPDES permits).
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3.

Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

Confirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing secason average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.

Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range
and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.

Confirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the MS4 component and/or to address remediation of the ecological impairment of concern (i.e.,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of further
TP reduction under the TMDL.

Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.

Confirm that PADEP may amend and/or reallocate TMDL loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in

the 2008 TMDL and that a significant non-point source and/or natural load is originating from
the ground water.

Resp: This simply confirms existing state authority that they already have in implementing

the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.
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8. Confirm that any component of the TMDL reasonably determined to be “natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing

Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

9. Confirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

10.  Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss
the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.

As you can see, the legal claim that these “issues” somehow violate CWA rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.

We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.

Regards,

Erin Thomas
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From: Buckley, Sarah (ENRD) <Sarah.Buclkley@usdol.gov>

Sent: Wednesday, July 8§, 2020 4:29 PM

To: Erin Thomas <ethomas@hall-associates. coms

Cc: John Hall <thall@hall-associates.com>; Hacguette@Umonevioxcom <Uscgustie@imonevknox.com>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA's response to your proposed “Offer of ludgment.”

First, Rule 88{a) of the Federal Rules of Civil Procedure {“Offer of ludgment”) states that “a party defending ogainst o
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintiff in this matter. It is not “a party defending against a claim.” Your proposal is accordingly not an
“Offer of lJudgment” as contemplated by Rule 68,

Second, with respect to your assertion that your “Offer of Judgment” letter is “not subject to FRE 408,” a party cannot
unifaterally waive FRE 408, It is not a privilege; it's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . a valuable consideration in compromising or attempting to compromise {al claim” is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed claim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule you have incorrectly invoked, Rule 68,
exprassly states that “{elvidence of an unaccepted offer is not admissible except in a proceeding to determine costs.”

Finally, in response to the substance of your settlement offer, we are unable to accept this proposal. As you may know,
EPA is not authorized to constrain its discretion with regard to the outcome of future agency actions. That is, in
settlement; EPA can commif to taking a particular action, perhaps by a date certain—for instance, proposing a discharge
permit—>but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 8 in your letter would require EPA to commit to the outcome of its review of future PADEP permits and
ThiDLs. This we cannot do.

Best regards,

Sarah

Sarah A, Buckley

Trial

SEHEY
L5, Department of fustice

Environment & Natural Resources Division
vironmental Defense Section

4 Constitution Square

150 M Street, NE

Hoom 4.1126

Washiagton, DC 20002

e

sacabhuckley@@usdofgov
Phe (202) 616-7554

From: Erin Thomas <ethomas@hall-associgtes, com>
Sent: Friday, June 26, 2020 4:28 PM
To: Buckley, Sarah (ENRD) <3Buckleyv@ENRD.USDOLGOV>
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Cc: John Hall <thall@hall-associates.com>; Hacguette @timonevinox.com
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOJ} a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-~approved nutrient criteria for streams, would be considered acceptable
and scientitically defensible by EPA for Indian Creek.

We look forward to your client’s reaction to the proposed resolution of the matter.

Regards,

Frin Thomas
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Message

From: Wall, Tom [Wall.Tom@epa.gov]

Sent: 8/24/2020 8:04:36 PM

To: Connors, Sandra [Connors.Sandra@epa.gov]; Robiou, Grace [Robiou.Grace@epa.gov]; Havard, James
[Havard.James@epa.gov]

Subject: RE: Items for OGC Weekly

Here is latest on Hl and Telford from the litigation highlights | just sent about an hour ago.

Jim - -feel free to add/amend but | think only thing on which to check in with OGC is whether David and Anna discussed

Ex. 5 Deliberative Process (DP)

Indian Creek TMDL - Telford

e  David F has approved (and WB thinks is reasonable) relaying to Hall and Associates that EPA;

Ex. 5 Deliberative Process (DP)

e The OW front office has the current draft of EPA’s response to Telford’s June 8" [etter to the Administrator asking to meet
regarding the Indian Creek TMDL. The draft response, Ex. 5 Deliberative Process (DP) ;

Ex. 5 Deliberative Process (DP)

e After the Telford letter was sent to EPA, Senator Toomey’s office contacted the Agency encouraging EPA to meet with
Telford. EPA’s Office of Congressional Affairs communicated the current status of the issue to Toomey’s office in a phone
call and Toomey’s office now has a better understanding of where things stand. At this time Toomey’s office is not pressing
EPA to have a meeting.

Hl info: Looks like{ Ex. 5 Deliberative Process (DP) |
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Ex. 5 Deliberative Process (DP)

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S.EPA

Wialliom@ena.gov

202/564-4179

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Monday, August 24, 2020 3:46 PM

To: Wall, Tom <Wall.Tom@epa.gov>; Robiou, Grace <Robiou.Grace@epa.gov>; Havard, James
<Havard.James@epa.gov>

Subject: Re: ltems for OGC Weekly

Thanks Tom. So is there any need to discuss: Ex. 5 Deliberative Process (DP) ) and Telford
is still with Anna right?

Assuming you and Jim will join for call?

Seundov

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4501T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

{202)564-4231

conners.sendrafiopa. oy

From: Wall, Tom <Wall. Tom®@epa.gov>

Sent: Monday, August 24, 2020 2:59 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>; Eisenberg, Mindy <Eisenberg.Mindy@epa.gov>; Frazer, Brian
<Frazer.Brian@epa.gov>; Robiou, Grace <Robiou.Grace@epa.gov>; Havard, James <Havard.James@epa.gov>
Cc¢: Maddox, Donald <Maddox.Donald@epa.gov>

Subject: RE: Items for OGC Weekly
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Also:e: Ex. 5 Deliberative Process (DP) !

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Monday, August 24, 2020 2:51 PM

To: Eisenberg, Mindy <Eisenberg.Mindy@epa.gov>; Frazer, Brian <Frazer.Brian@epa.gov>; Wall, Tom
<Wall.Tom@epa.gov>; Robiou, Grace <Robiou.Grace@epa.gov>; Havard, James <Havard.James@epa.gov>
Cc: Maddox, Donald <Maddox.Donald@epa.gov>

Subject: Re: ltems for OGC Weekly

Also meant to mention the following items | noted in upcoming litigation deadlines so please let me know if
should raise today:

Ex. 5 Deliberative Process (DP)

Thanks,

Soundya

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connors sandralepa oy

From: Eisenberg, Mindy <Eisenberg.Mindy@epa.gov>

Sent: Monday, August 24, 2020 2:44 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>; Frazer, Brian <Frazer.Brian@epa.gov>; Wall, Tom
<Wall. Tom@epa.gov>; Robiou, Grace <Robiou.Grace@ epa.gov>; Havard, James <Havard. James@epa.gov>
Cc: Maddox, Donald <Maddox.Donald@epa.gov>

Subject: RE: items for OGC Weekly

Hi Sandra,

Yes,, Ex. 5 Deliberative Process (DP)

thanks
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Mindy Eisenberg

Associate Director, Oceans, Wetlands & Communities Division
Office of Wetlands, Oceans and Watersheds

U.S. Environmental Protection Agency

1200 Pennsylvania Ave., NW, mailcode 4504T

Washington, DC 20460

(202) 566-1290

eisenberg.mindv@epa.gov

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Monday, August 24, 2020 2:43 PM

To: Frazer, Brian <Frazer.Brian@epa.gov>; Eisenberg, Mindy <Eisenberg.Mindy@epa.gov>; Wall, Tom
<Wall. Tom@epa.gov>; Robiou, Grace <Robiou.Grace@ epa.gov>; Havard, James <Havard.James@epa.gov>
Cc: Maddox, Donald <Maddox.Donald@epa.gov>

Subject: items for OGC Weekly

PRIVILEGED

Any other items?

Ex. 5 Deliberative Process (DP)

Seundov

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds
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US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connors sandralepa oy
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Message

From: Wall, Tom [Wall.Tom@epa.gov]

Sent: 8/24/2020 6:51:13 PM

To: Connors, Sandra [Connors.Sandra@epa.gov]

cC: Maddox, Donald [Maddox.Donald@epa.gov]; Santell, Stephanie [Santell.Stephanie@epa.gov]; Robiou, Grace
[Robiou.Grace@epa.gov]; Havard, James [Havard.James@epa.gov]

Subject: 303(d) litigation highlights

Attachments: 303d Litigation Highlights 8-24-20 to OWOW.docx

Sandra —My apologies for not getting these to you last Friday, when we normally get these to Stephanie - TomW
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Message

From: McConkey, Diane [Mcconkey.Diane@epa.gov]
Sent: 8/21/20205:11:22 PM

To: Havard, James [Havard.James@epa.gov]
Subject: RE: ACTION: outstanding Telford items

Hi, Jim. That may be beyond my power. We usually suggest items for his conversations with Anna when we
have standing meetings with him on Tuesdays and Thursdays. s it justi Ex. 5 Deliberative Process (DP) g
| Ex. 5 Deliberative Process (0F) 17 | could try an email if ! Ex. 5 Deliberative Process (DP)
i Ex. 5 Deliberative Process (DP) I

From: Havard, James <Havard.James@epa.gov>
Sent: Friday, August 21, 2020 11:06 AM

To: McConkey, Diane <Mcconkey.Diane@epa.gov>
Subject: FW: ACTION: outstanding Telford items

Privileged

Hi Diane — Can you try to make sure David F raises the DOJ response to the offer of judgment in his conversation with
Anna this afternoon? Thanks
Jim

From: Wall, Tom <Wall. Tom@epa.gov>

Sent: Friday, August 21, 2020 10:58 AM

To: Havard, James <Havard. lamesi@epa.gov>
Subject: RE: ACTION: outstanding Telford items

Anna said she has a check in with DavidF today. It would be great if he raised the DOJ response

From: Wall, Tom

Sent: Friday, August 21, 2020 10:53 AM

To: Havard, James <Havard. lamss@ena gov>
Subject: RE: ACTION: outstanding Telford items

You did. John’s summary below includes status of both the DOJ and Toomey response.i Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP)

From: Havard, James <Havard ames@ena gov>
Sent: Friday, August 21, 2020 10:48 AM

To: Wall, Tom <¥all. Tom@epapov>

Subject: RE: ACTION: outstanding Telford items

Privileged

Tom — I know you wanted me to provide context, so | did. 'm concerned thati Ex. 5 Deliberative Process (DP)
Ex. § Deliberative Process (DP) i What's the next step on getting the OK on the David-F-approved language
that DOJ would send in response to the offer of judgment?

ED_005158_00000207-00001



From: Wall, Tom <¥all. Tom@ena gov>

Sent: Friday, August 21, 2020 10:43 AM

To: Goodin, John <Goodin Johni@epa.gov>; Spraul, Greg <Spraul.Greg@epa.pov>

Cc: Havard, James <Havard lames @ apa.gov>; Bravo, Antonio <Bravo Antonio®epa.gov>; Connors, Sandra
<Connors.Sandra@epa.gov>; Santell, Stephanie <Santell. Stephanie @epa.gov>

Subject: ACTION: outstanding Telford items

Thank you, good to know the latest. | think there is one more incoming that needs a response. This is AX-20-000-
5532. | believe! Ex. 5 Deliberative Process (DP) i

A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the letter from
Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S. EPA

Wall tomBena.goyv

202/564-4179

From: Goodin, John <Goodin Jobhn@ena. gov>

Sent: Friday, August 21, 2020 10:23 AM

To: Wall, Tom <Wall. Tom &epa.goy>

Cc: Havard, James <Havard James@ epa.gov>; Spraul, Greg <Spraul.Gregi®epa.gov>; Connors, Sandra
<Connors.Sandra@sna.goy>; Santell, Stephanie <Santell Stephanie@epa. gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

DELIBERATIVE

Thanks, Tom—Greg and | had a chance to catch up this morning and the current status is that OCIR took care of the
Toomey inquiry and Anna has the draft DOJ response for review. Greg—please give a read below to double check that
the info from Curtin is not updated from what they previously provided.

Copying Greg and Sandra here in case things move in my absence.

Thanks,
John
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From: Wall, Tom <¥all. Tom@ena gov>

Sent: Tuesday, August 18, 2020 6:36 PM

To: Goodin, John <Goodin Johni@epa.goy>

Cc: Havard, James <Havard lames@apa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Hi John, see below from Jim. Looks good. If you want to send to OW, you might change the “John” to “Ann”a and “Jim”
to “John”

From: Havard, James <Havard James@epa.gov>

Sent: Tuesday, August 18, 2020 6:32 PM

To: Wall, Tom <Wall Tom@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Privileged — Tom, John also asked me about Telford when he called this afternoon. Here is the note | recommend you
send John today. | edited to reflect David F’s review. Thanks! Jim

Privileged
John — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response. David F

is comfortable with the draft response (see below).

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey’s office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

| Ex. 5 AC/DP |

Is there an existing document that would serve this purpose?
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If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

Back to the offer of judgment. In response to Hall’'s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOIJ also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP

It looks like a reasonable response to me. ! Ex. 5 AC/DP

Thanks! Jim
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Message

From: Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403994F1DFC2B7BFDCFE-JHAVARD]
Sent: 9/18/2020 5:08:50 PM

To: McConkey, Diane [Mcconkey.Diane@epa.gov]
Subject: FW: Request for Approval of DOJ Response re: Indian Creek (Telford)
FYI

From: Wall, Tom <Wall. Tom@epa.gov>

Sent: Friday, September 18, 2020 12:47 PM

To: Havard, James <Havard.James@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Connors, Sandra <Connors.Sandra@epa.gov>
Subject: Fwd: Request for Approval of DOJ Response re: Indian Creek (Telford)

Sent from my iPhone

Begin forwarded message:

From: "Wildeman, Anna" <wildeman.anna@epa.gov>

Date: September 18, 2020 at 12:44:07 PM EDT

To: "Connors, Sandra" <Connors.Sandra@epa.gov>

Cc: "Goodin, John" <Goodin.John®@epa.gov>, "Spraul, Greg" <Spraul.Greg@epa.gov>, "Santell,
Stephanie” <Santell.Stephanie@epa.gov>, "Aguirre, Janita" <Aguirre Janita@epa.gov>, "Neugeboren,
Steven" <Neugeboren.Steven@epa.gov>, "Curtin, James" <curtin.james@epa.gov>, "Wall, Tom"
<Wall. Tom@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

| agree withi Ex. 5 Deliberative Process (DP) 'l have one
edit to the response letter that I'll send to Greg shortly.

Thanks,
Anna

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Wednesday, September 16, 2020 3:04 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>; Neugeboren, Steven
<Neugeboren.Steven@epa.gov>; Curtin, James <curtin.james@epa.gov>; Wall, Tom

<Wall. Tom@epa.gov>

Subject: Re: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged
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Anna - Please find attached a background document of the extensive litigation history here
crafted by OGC and OWOW. We're happy to help orchestrate any further OGC engagement if
desired or if you'd like to see any of the legal documents referenced in the attached.

Thanks,

Saundira

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connons sandrailiopa. goy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre. Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)

Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues,
history of settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre. Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval
for DOJ to respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates {on
behalf of plaintiff Telford} previously sent to DOJ an “Offer of Judgment” in this matter and DOJ
responded that an offer of judgment is not a proper tool for this case. DOJ also explained that the
proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA reconsider the
response to the Offer of Judgment.

DOJ proposes to respond as follows:

Ex. 5 AC/DP |
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Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for

responding:

Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8% letter

to the Administrator asking to meet regarding the Indian Creek TMDL. The draft response, i ex s eiversive process o) |

Ex. 5 Deliberative Process (DP)

| Ex. 5 Deliberative Process (DP) EHaII also sent an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any

questions or further information we can provide.

Thank you,

Sandyon

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connors sanddenauay
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Message

From: Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403994F1DFC2B7BFDCFE-JHAVARD]
Sent: 8/21/2020 2:57:32 PM

To: Wall, Tom [Wall.Tom@epa.gov]
Subject: RE: ACTION: outstanding Telford items
Privileged

OK good. If this is clear enough, we should get a response from Anna on both the DOJ letter, and the EPA response to
Telford (and Hall). Do you thinki Ex. 5 Deliberative Process (DP)
i Ex. 5 Deliberative Process (DP) i1'd like to think so.

From: Wall, Tom <Wall. Tom®@epa.gov>

Sent: Friday, August 21, 2020 10:53 AM

To: Havard, James <Havard.James@epa.gov>
Subject: RE: ACTION: outstanding Telford items

You did. John’s summary below includes status of both the DOJ and Toomey response.: Ex. 5 Deliberative Process (DP) !

Ex. 5 Deliberative Process (DP)

From: Havard, James <Havard James@epa.goy>
Sent: Friday, August 21, 2020 10:48 AM

To: Wall, Tom <Wall. Tom &epa.goy>

Subject: RE: ACTION: outstanding Telford items

Privileged

Tom — | know you wanted me to provide context, so | did. 'm concerned thati Ex. 5 Deliberative Process (DP) |
Ex. 5 Deliberative Process (DP) {What's the next step on getting the OK on the David-F-approved language
that DOJ would send in response to the offer of judgment?

From: Wall, Tom <Wall. Tom@ena gov>

Sent: Friday, August 21, 2020 10:43 AM

To: Goodin, John <Goadin Johni@epa.gov>; Spraul, Greg <Spraul Greg@epa.pov>

Cc: Havard, James <Havard lames @ epa.gov>; Bravo, Antonio <Bravo Antonio®ena.gov>; Connors, Sandra
<Connors.Sandra@epa.goy>; Santell, Stephanie <Santell Stephanie@epa, goe>

Subject: ACTION: outstanding Telford items

Thank you, good to know the latest. | think there is one more incoming that needs a response. This is AX-20-000-
5532. | believe this isi Ex. 5 Deliberative Process (DP)

A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the letter from
Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S. EPA

Walltom@epa gov

202/564-4179

From: Goodin, John <Goodin dohn@ena gow>

Sent: Friday, August 21, 2020 10:23 AM

To: Wall, Tom <¥all. Tom@epapov>

Cc: Havard, James <Havard Jamss@epa.gov>; Spraul, Greg <Spraul.Gres@epa.poy>; Connors, Sandra
<Connors.Sandra@ena.goy>; Santell, Stephanie <Santell Stephanie@epa, gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

DELIBERATIVE

Thanks, Tom—Greg and | had a chance to catch up this morning and the current status is that OCIR took care of the
Toomey inquiry and Anna has the draft DOJ response for review. Greg—please give a read below to double check that
the info from Curtin is not updated from what they previously provided.

Copying Greg and Sandra here in case things move in my absence.
Thanks,
John

From: Wall, Tom <Wall Tom@epa.gov>

Sent: Tuesday, August 18, 2020 6:36 PM

To: Goodin, John <Goodin lehn@epa.gov>

Cc: Havard, James <Havard James@ epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Hi John, see below from Jim. Looks good. If you want to send to OW, you might change the “John” to “Ann”a and “Jim”
to “John”

From: Havard, James <Havard James@epa.gov>

Sent: Tuesday, August 18, 2020 6:32 PM

To: Wall, Tom <Wall Tom@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Privileged — Tom, John also asked me about Telford when he called this afternoon. Here is the note | recommend you
send John today. | edited to reflect David F's review. Thanks! Jim
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Privileged

John — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response. David F

is comfortable with the draft response (see below).

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your

request) include:

1) A June 8 letter from Telford to the Administrator {(and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached

message).

Back to the offer of judgment. Inresponse to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP
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Ex. 5 AC/DP

It looks like a reasonable response to me. Again,g Ex. 5 AC/DP

Thanks! Jim
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Message

From: Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403934F 1DFC2B7BFDCFE-JHAVARD]

Sent: 9/16/2020 4:24:16 PM

To: Wall, Tom [Wall.Tom@epa.gov]

Subject: RE: updated Telford backgrounder

Attachments: Telford-backgrounder 9-16-2020 jh.docx

Privileged
Tom — Looks largely taken from the previous papers, which had been reviewed extensively by the Region. And the new
material is largely from OGC emails. | added one suggestioni Ex. § Deliberative Process (DP) i

From: Wall, Tom <Wall.Tom@epa.gov>

Sent: Wednesday, September 16, 2020 11:45 AM
To: Havard, James <Havard.James@epa.gov>
Subject: updated Telford backgrounder

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S.EPA

Wall tnm@ ena ooy

202/564-4179
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Message

From: Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403994F1DFC2B7BFDCFE-JHAVARD]
Sent: 9/9/2020 3:58:42 PM

To: Lewicki, Chris [Lewicki.Chris@epa.gov]; Schwartz, Sara [schwartz.sara@epa.gov]
CC: McConkey, Diane [Mcconkey.Diane@epa.gov]

Subject: FW: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

FYI — will let you know what | hear back

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 03, 2020 1:59 PM

To: Wall, Tom <Wall.Tom@epa.gov>; Havard, James <Havard.James@epa.gov>; Robiou, Grace
<Robiou.Grace@epa.gov>

Subject: Fw: Request for Approval of DOJ Response re: Indian Creek (Telford)

Thank you!

Sandyon

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

Iz

CONnors. sandra GeBA B0V

From: Connors, Sandra

Sent: Thursday, September 3, 2020 1:58 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates {on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgment is not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

ED_005158_00000226-00001



DOJ proposes to respond as follows:

Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the
_Administrator asking to meet regarding the Indian Creek TMDL. The draft response, which would be! Ex.5 Delieratve Process (op) |

Ex. 5 Deliberative Process (DP)

iHall also sent

an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further

information we can provide.

Thank you,

Sandyon

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

Iz

CONnors. sandra GeBA B0V

ED_005158_00000226-00002



Message

From: Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403994F1DFC2B7BFDCFE-JHAVARD]
Sent: 9/3/2020 1:22:28 PM

To: Connors, Sandra [Connors.Sandra@epa.gov]; Wall, Tom [Wall. Tom@epa.gov]; Robiou, Grace
[Robiou.Grace@epa.gov]
Subject: RE: items for OWOW Biweekly Today

Attachments: FW: DC Bacteria plaintiffs request for meeting with R3 and DC; FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ
(second) response to Offer of Judgment

Good morning. Please see notes in red.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 03, 2020 8:46 AM

To: Wall, Tom <Wall.Tom@epa.gov>; Robiou, Grace <Robiou.Grace@epa.gov>; Havard, James
<Havard.James@epa.gov>

Subject: items for OWOW Biweekly Today

Here's what I'm planning to share/highlight for 303d at biweekly today. If you have additional
info/background (particularly for Ex. § Deliberative Process (DP)  that
would be great.

- EX. 5 Deliberative Process (DP)
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Sandia

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017

1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460
(202)564-4231

sonnors sandradopa.goy
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Message

From: Wall, Tom [Wall.Tom@epa.gov]

Sent: 9/2/2020 3:10:52 PM

To: Connors, Sandra [Connors.Sandra@epa.gov]; Havard, James [Havard.James@epa.gov]
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Here is the most recent info | have. Added highlight that indicates (indirectly) that Anna has the DOJ response. Also
highlighted the specific text of the draft DOJ response at end of the email below. - TomW

From: Goodin, John <Goodin.John@epa.gov>

Sent: Friday, August 21, 2020 10:23 AM

To: Wall, Tom <Wall.Tom@epa.gov>

Cc: Havard, James <Havard.James@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Connors, Sandra
<Connors.Sandra@epa.gov>; Santell, Stephanie <Santell.Stephanie@epa.gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

DELIBERATIVE

Thanks, Tom—Greg and | had a chance to catch up this morning and the current status is that OCIR took care of the
Toomey inquiry and Anna has the draft DOl response for review. Greg—please give a read below to double check that
the info from Curtin is not updated from what they previously provided.

Copying Greg and Sandra here in case things move in my absence.
Thanks,
John

From: Wall, Tom <¥all. Tom@ena gov>

Sent: Tuesday, August 18, 2020 6:36 PM

To: Goodin, John <Goodin Johni@epa.goy>

Cc: Havard, James <Hgvard James@epa.goy>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Hi John, see below from Jim. Looks good. If you want to send to OW, you might change the “John” to “Ann”a and “Jim”
to “John”

From: Havard, James <Havard James@epa.gov>

Sent: Tuesday, August 18, 2020 6:32 PM

To: Wall, Tom <Wall Tom@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Privileged — Tom, John also asked me about Telford when he called this afternoon. Here is the note | recommend you
send John today. | edited to reflect David F’s review. Thanks! Jim

Privileged
John — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf

of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response. David F
is comfortable with the draft response (see below).
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This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP
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It looks like a reasonable response to me. Again,i Ex. 5 AC/DP

Thanks! Jim
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Message

From:
Sent:
To:
CC:

Subject:

Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403934F 1DFC2B7BFDCFE-JHAVARD]
9/2/2020 2:57:22 PM

Connors, Sandra [Connors.Sandra@epa.gov]; Wall, Tom [Wall. Tom@epa.gov]

Lewicki, Chris [Lewicki.Chris@epa.gov]; Monschein, Eric [Monschein.Eric@epa.gov]; Schwartz, Sara
[schwartz.sara@epa.gov]

FW: ltems for OGC Weekly

Getting the latest on Telford to the top of the email. | had sent several messages with this information up through
Tom. | don’t know if John has shared the response to the Offer of Judgment with Anna. | have highlighted the need to
get Anna’s review of it.

| believe Greg Spraul has shared the draft Ross response with Anna.

From: Wall, Tom <Wall. Tom@epa.gov>

Sent: Monday, August 24, 2020 4:05 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>; Robiou, Grace <Robiou.Grace@epa.gov>; Havard, James
<Havard.James@epa.gov>

Subject:

Hereis |

RE: Items for OGC Weekly

atest on Hl and Telford from the litigation highlights | just sent about an hour ago.

Jim - -feel free to add/amend but | think only thing on which to check in with OGC is whether David and Anna discussed

Ex.

5 Deliberative Process (DP) i

Indian Creek TMDL - Telford

3

David F has approved (and WB thinks is reasonable) relaying to Hall and Associates that EPA;

Ex. 5 AC/DP

Ex. 5 AC/DP

The OW front office has the current draft of EPA’s response to Telford’s june 8™ letter to the Administrator asking to meet
regarding the Indian Creek TMDL. The draft response)} Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

e After the Telford letter was sent to EPA, Senator Toomey’s office contacted the Agency encouraging EPA to meet with
Telford. EPA’s Office of Congressional Affairs communicated the current status of the issue to Toomey’s office in a phone
call and Toomey’s office now has a better understanding of where things stand. At this time Toomey’s office is not pressing
EPA to have a meeting.

Hi info: Looks like { Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S. EPA

Wall tom@ena.gov

202/564-4179

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Monday, August 24, 2020 3:46 PM

To: Wall, Tom <Wall. Tom@epa.gov>; Robiou, Grace <Robiou.Grace@epa.gov>; Havard, James
<Havard.James@epa.gov>

Subject: Re: ltems for OGC Weekly

Thanks Tom. So is there any need toi Ex. 5 Deliberative Process (DP) ) and Telford
is still with Anna right?

Assuming you and Jim will join for call?

Sandyon

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

{202)564-4231
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connons sandiailiopa. goy

From: Wall, Tom <Wall. Tom®@epa.gov>

Sent: Monday, August 24, 2020 2:59 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>; Eisenberg, Mindy <Eisenberg. Mindy@epa.gov>; Frazer, Brian
<Frazer.Brian@epa.gov>; Robiou, Grace <Robhiou.Grace@epa.gov>; Havard, James <Havard.James@epa.gov>
Cc: Maddox, Donald <Maddox.Donald@epa.gov>

Subject: RE: Items for OGC Weekly

Also:i  Ex. 5 Deliberative Process (DP)

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Monday, August 24, 2020 2:51 PM

To: Eisenberg, Mindy <Eisenberg. Mindy@epa.gov>; Frazer, Brian <Frazer.Brian@epa.gov>; Wall, Tom
<Wall. Tom@epa.gov>; Robiou, Grace <Robiou.Grace@ epa.gov>; Havard, James <Havard.James@epa.gov>
Cc: Maddox, Donald <Maddox.Donald@epa.gov>

Subject: Re: ltems for OGC Weekly

Also meant to mention the following items | noted in upcoming litigation deadlines so please let me know if
should raise today:

Ex. 5 Deliberative Process (DP)

Thanks,

Sandra

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(C02)364-4231

comnorssandraiena ooy

From: Eisenberg, Mindy <Eisenberg.Mindy@epa.gov>

Sent: Monday, August 24, 2020 2:44 PM

To: Connors, Sandra <Connors.Sandra@epa.gov>; Frazer, Brian <Frazer.Brian@epa.gov>; Wall, Tom
<Wall.Tom®@epa.gov>; Robiou, Grace <Robicu.Grace@epa.gov>; Havard, James <Havard.James@epa.gov>
Cc: Maddox, Donald <Maddox.Donald@epa.gov>

Subject: RE: Items for OGC Weekly
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Hi Sandra,

Yes,! EX. 5 Deliberative Process (DP)

thanks

Mindy Eisenberg

Associate Director, Oceans, Wetlands & Communities Division
Office of Wetlands, Oceans and Watersheds

U.S. Environmental Protection Agency

1200 Pennsylvania Ave., NW, mailcode 4504T

Washington, DC 20460

(202) 566-1290

eisenberg.mindy@epa.gov

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Monday, August 24, 2020 2:43 PM

To: Frazer, Brian <Frazer.Brian@epa.gov>; Eisenberg, Mindy <Eisenberg. Mindy@epa.gov>; Wall, Tom
<Wall.Tom®@epa.gov>; Robiou, Grace <Robiocu.Grace@epa.gov>; Havard, James <Havard.James@epa.gov>
Cc: Maddox, Donald <Maddox.Donald@epa.gov>

Subject: items for OGC Weekly

PRIVILEGED

Any other items?

Ex. 5 Deliberative Process (DP)
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Ex. 5 Deliberative Process (DP)

Sandyon

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 4301T
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connors sandralepa oy
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Message

From: Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403994F1DFC2B7BFDCFE-JHAVARD]
Sent: 8/18/2020 7:50:43 PM

To: Wall, Tom [Wall.Tom@epa.gov]
CC: Robiou, Grace [Robiou.Grace@epa.gov]; Monschein, Eric [Monschein.Eric@epa.gov]
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Attachments: Telford Case Filings; Draft DOJ response to Hall Associates_8_7_20_JC.docx; FW: Telford v. EPA, Case No. 12-6548 -
Draft DOJ (second) response to Offer of Judgment

Privileged

This draft is approved by David F and is consistent with the draft | previously sent up in my message summarizing the
Telford status. |include that message attached.

From: Curtin, James <curtin.james@epa.gov>

Sent: Friday, August 14, 2020 2:55 PM

To: Havard, James <Havard.James@epa.gov>

Cc: McConkey, Diane <Mcconkey.Diane@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Jim,

David F is OK with the attached draft DOJ response re the Offer of Judgment. | made one small change {(we -> EPA) in
response to one his one comments (yellow) and also highlighted Ex. 5 AC/DP E

Ex. 5 AC/DP |

Is your management OK with the draft now? If so, I'll send this draft to DOJ for transmittal to H&A.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Havard, James <Havard ames@ena gov>

Sent: Tuesday, August 11, 2020 6:15 PM

To: Wall, Tom <¥all. Tom@epapov>

Cc: Monschein, Eric <Manschain Eric@ena. gov>; Lewicki, Chris <Lewicki. Chris@ena.gov>; Schwartz, Sara
<schwariz sara@spa.gov>; McConkey, Diane <M coconkey, Diane@epa.gov>; Curtin, James <curtinuiames®epa.gov>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Privileged

Tom — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates (on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response.
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This email will be about this offer of judgment, not the other items pending on Telford, which {as background per your
request) include:

1) A June 8 letter from Telford to the Administrator {(and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP
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This draft is also currently being reviewed by David F. It looks like a reasonable response.

Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <gurtinames®lena gov>

Sent: Friday, August 07, 2020 3:34 PM

To: Havard, James <Havard. James@epa.zov>; Lewicki, Chris <Lewicki Chris@epa.zov>; Schwartz, Sara
<schwariz.sara@epa.gov>

Cc: McConkey, Diane <Mcooonkey. Dianefiepa gov>

Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

JimH,

Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20" email
(below). Erin’s email was a reply to DOJ's July 8 response/rejection of Hall & Associate’s June 26" offer of judgment.
The salient features of the O of J are the ten enumerated paragraphs in the email thread below.

Ex. 5 AC/DP 5

I’'m simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Buckley, Sarah (ENRD) <Sarah.Buckiey@usdol.goy>

Sent: Monday, July 20, 2020 4:36 PM

To: Curtin, James <curtin.jameas@epa.gov>; Gable, Kelly <Gable Kellvy@epa.gow>
Cc: Day, Christopher <Diay.Christopher@epa.goy>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Jiry and Kelly {and Chris for his records):

! thinki Ex. 5 Deliberative Process (DP) i? Let me know if you receive anything. In the meantime, 'l draft
a response, It may bel Ex. 5 Deliberative Process (DP)
Sarah

From: Erin Thomas <ethomas@hall-associates, com>
Sent: Monday, July 20, 2020 10:23 AM
To: Buckley, Sarah (ENRD) <5Buckley @ ENRD. USDOLGOV>
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Cc: John Hall <thall@hall-associates.com>; Hacguette @timonevinox.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions 1s obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:

EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
future PADEP permits and TMDLs. This we cannot do.

The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:

1. Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the
allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.
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Confirm that the facility may be authorized by PADEP to operate under a growing season

monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.

Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no
precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing
availability of permitting compliance schedules and interim limits in NPDES permits).

Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

Confirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing season average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.

Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range
and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.

Contirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the MS4 component and/or to address remediation of the ecological impairment of concern (i.e.,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of further
TP reduction under the TMDL..

Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.
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7. Confirm that PADEP may amend and/or reallocate TMDL. loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in

the 2008 TMDL and that a significant non-point source and/or natural load is originating from
the ground water.

Resp: This simply confirms existing state authority that they already have in implementing
the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.

8. Confirm that any component of the TMDL reasonably determined to be “natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP’s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing
Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

9 Contirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

10.  Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss

the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.

As you can see, the legal claim that these “issues” somehow violate CWA rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.

We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.
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Regards,

Erin Thomas

From: Buckley, Sarah (ENRD) <Sarah.Buckiey@usdol.gov>

Sent: Wednesday, July 8, 2020 4:29 PM

To: Erin Thomas <ethomas@hall-associates.com>

Cc: John Hall <ihall@hall-associates.com>; Hacgueile@monevinox.com <Uacousis@tmoneviknos.coms>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA’s response to vour proposed “Offer of Judgment”

First, Rule 88{a) of the Federal Rules of Civil Procedure {*Offer of Judgment”) states that “a party defending against o
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintiff in this matter. it is not “a party defending against a claim.” Your proposal is accordingly not an
“Offer of Judgment” as contemplated by Rule 68.

Second, with respect to vour assertion that vour “Offer of Judgment” letter is “not subject to FRE 408,” a party cannot
unilaterally waive FRE 408. It is not a privilege; i's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . a valuable consideration in compromising or attempting to compromise {al claim” is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed claim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule yvou have incorrectly invoked, Rule 68,
expressly states that “{elvidence of an unaccepted offer is not admissible except in 3 proceeding to determine costs.”

Finally, in response to the substance of your settlement offer, we are unable to accept this proposal. As you may know,
EPAIs not authorized to constrain its discretion with regard to the outcome of future agency actions. That is, in
sattlement, EPA can commit to taking a particular action, perhaps by a date certain—{for instance, proposing a discharge
permit—but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 8 in your letter would require EPA to commit to the outcome of its review of future PADEP permits and

ThMEDLs. This we cannot do.

Best regards,
Sarah

Sarah A, Buckley

Lib. Department of Justice

Environment & Natural Resources Division
Eovuwonmental Defense Section

4 Constuution Square

150 M Street, NE

Room 4.1126

Washington, D 20002
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sarah.bucklevi@usdoigov
Ph: (202} 616-7554

From: Erin Thomas <sthomas@hail-associates.com>

Sent: Friday, June 26, 2020 4:28 PM

To: Buckley, Sarah (ENRD) <3Bucklev@ENRDUSHOLGOV>

Cc: John Hall <thall@hall-associatescom>; Hacguette @timonevinor.com
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOJ) a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-approved nutrient criteria for streams, would be considered acceptable
and scientitically defensible by EPA for Indian Creek.

We look forward to your client’s reaction to the proposed resolution of the matter.

Regards,

Frin Thomas
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Message

From:
Sent:
To:
CC:

Subject:

Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403934F 1DFC2B7BFDCFE-JHAVARD]

8/11/2020 10:14:41 PM

Wall, Tom [Wall.Tom@epa.gov]

Monschein, Eric [Monschein.Eric@epa.gov]; Lewicki, Chris [Lewicki.Chris@epa.gov]; Schwartz, Sara
[schwartz.sara@epa.gov]; McConkey, Diane [Mcconkey.Diane@epa.gov]; Curtin, James [curtin.james@epa.gov]
FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

Attachments: Telford Case Filings

Privileged

Tom — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response.

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

Back to

1) A June 8 letter from Telford to the Administrator {(and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of

judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
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here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP

This draft is also currently being reviewed by David F. It looks like a reasonable response.

Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <curtin.james@epa.gov>

Sent: Friday, August 07, 2020 3:34 PM

To: Havard, James <Havard.James@epa.gov>; Lewicki, Chris <Lewicki.Chris@epa.gov>; Schwartz, Sara
<schwartz.sara@epa.gov>

Cc: McConkey, Diane <Mcconkey.Diane@epa.gov>

Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

JimH,
Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20t email

(below). Erin’s email was a reply to DOJ's July 8 response/rejection of Hall & Associate’s June 26" offer of judgment.
The salient features of the O of J are the ten enumerated paragraphs in the email thread below.

Ex. 5 AC/DP

I’'m simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451
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From: Buckley, Sarah (ENRD) <Sarah.Buckieyv@usdol.gov>

Sent: Monday, July 20, 2020 4:36 PM

To: Curtin, James <gurtinjames@epa.gov>; Gable, Kelly <Gable Kelly@ena.gov>
Cc: Day, Christopher <Qay.Christopher@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Jirry and Kelly {and Chris for his records):

{ thinki Ex. 5 Deliberative Process (DP) i? Let me know if you receive anything. In the meantime, I'll draft
a response. it may b@: Ex. 5 Deliberative Process (DP) :
Sarah

From: Erin Thomas <ethomas@hall-associates. com>

Sent: Monday, July 20, 2020 10:29 AM

To: Buckley, Sarah (ENRD) <3Buckley@ENRDLUSDOLGOV>

Cc: John Hall <thall@hall-associates.com>; Hacguette @timonevinox.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions 1s obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:
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EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
Sfuture PADEP permits and TMDLs. This we cannot do.

The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:

1. Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the

allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.

2. Confirm that the facility may be authorized by PADEP to operate under a growing season

monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.

Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no

precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing

availability of permitting compliance schedules and interim limits in NPDES permits).

3. Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

4. Confirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing secason average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.
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10.

Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range
and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.

Confirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the M54 component and/or to address remediation of the ecological impairment of concem (i.e.,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of further
TP reduction under the TMDL.

Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.

Contirm that PADEP may amend and/or reallocate TMDL loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in

the 2008 TMDL and that a significant non-point source and/or natural load is originating from
the ground water.

Resp: This simply confirms existing state authority that they already have in implementing

the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.

Confirm that any component of the TMDL reasonably determined to be “natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing

Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

Confirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss

the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.
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As you can see, the legal claim that these “issues” somehow violate CWA rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.

We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.

Regards,

Erin Thomas

From: Buckley, Sarah (ENRD) <%arah.Bucklev@usdol.gov>

Sent: Wednesday, July 8, 2020 4:29 PM

To: Erin Thomas <ethomas@ hall-assocdates.com>

Cc: John Hall <thsll@hal-associates com>; Hacguette@iimonevknow com <Uacguette@timonevknoxcom>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA’s response to vour proposed “Offer of Judgment”

First, Rule 68{a) of the Federal Rules of Civil Procedure [“Offer of Judgment”) states that “a party defending against o
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintiff in this matter. ¥ is not “a party defending against a claim.” Your proposal is accordingly not an
“Offer of ludgment” as contemplated by Rule 68,

Second, with respect to your assertion that yvour "Offer of Judgment” letter is "not subject to FRE 408, a party cannot
unilaterally waive FRE 408, it is not a privilege; it's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . 3 valuable consideration in compromising or attempting to compromise {al claim”™ is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed daim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule you have incorrectly invoked, Rule 68,
expressly states that “{elvidence of an unaccepted offer is not admissible except in a proceeding to determine costs.”
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Finally, in response to the substance of your settlement offer, we are unable to accept this proposal. As you may know,
EPA is not authorized to constrain its discretion with regard to the outcome of future agency actions, That is, in
settlement, EPA can commit to taking a particular action, perhaps by a date certain—{for instance, proposing a discharge
permit—but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 9 in yvour letter would require EPA to commit to the outcome of its review of future PADEP permits and
ThMDLs, This we cannot do.

Best regards,
Sarah

Sarah A. Buckley

Twial Atorney

LS. Department of fustice

Ernvronment & Matural Resources Division
Environmental Defense Section

4 Consttution Sqguare

150 M Street, NE

Room 4.1120

Washumgton, DC 20002

savah. bucklevi@usdoigov

Ph: (202} 616-755:

From: Erin Thomas <sthomas@hall-assodates.com>

Sent: Friday, June 26, 2020 4:28 PM

To: Buckley, Sarah (ENRD) <$Buckley@ENRDUSDOLGOV>

Cc: John Hall <ihall@hall-associaies. com>; Hacgusita@timoanevknox.com
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOJ} a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-approved nutrient critena for streams, would be considered acceptable
and scientifically defensible by EPA for Indian Creek.
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We look forward to your client’s reaction to the proposed resolution of the matter.

Regards,

Frin Thomas
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Message

From: Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403994F1DFC2B7BFDCFE-JHAVARD]
Sent: 8/21/2020 4:59:59 PM

To: Wall, Tom [Wall.Tom@epa.gov]
CC: Lewicki, Chris [Lewicki.Chris@epa.gov]; Monschein, Eric [Monschein.Eric@epa.gov]
Subject: WB Lit highlights

Attachments: 303d Litigation Highlights 8-21-20 Local copy.docx

Privileged

....................

office, but can be reached at | =ersmonarmasyen EChris and Eric are generally available. Thanks Jim
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Message

From: Havard, James [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9350676809E8403934F 1DFC2B7BFDCFE-JHAVARD]

Sent: 8/21/2020 3:05:56 PM

To: Wall, Tom [Wall.Tom@epa.gov]

Subject: RE: ACTION: outstanding Telford items

Good idea. | just emailed Diane.

From: Wall, Tom <Wall. Tom@epa.gov>

Sent: Friday, August 21, 2020 10:58 AM

To: Havard, James <Havard.James@epa.gov>
Subject: RE: ACTION: outstanding Telford items

Anna said she has a check in with DavidF today. It would be great if he raised the DOJ response

From: Wall, Tom

Sent: Friday, August 21, 2020 10:53 AM

To: Havard, James <Havard. lamesi@epa.gov>
Subject: RE: ACTION: outstanding Telford items

You did. John’s summary below includes status of both the DOJ and Toomey response.; Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP)

From: Havard, James <Havard James@epa.goy>
Sent: Friday, August 21, 2020 10:48 AM

To: Wall, Tom <Wall. Tom &epa.goy>

Subject: RE: ACTION: outstanding Telford items

Privileged

Tom — | know you wanted me to provide context, so | did. I'm concerned thati Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP) i What's the next step on getting the OK on the David-F-approved language
that DOJ would send in response to the offer of judgment?

From: Wall, Tom <Wall. Tom@ena gov>

Sent: Friday, August 21, 2020 10:43 AM

To: Goodin, John <Goadin Johni@epa.gov>; Spraul, Greg <Spraul Greg@epa.pov>

Cc: Havard, James <Havard lames @ epa.gov>; Bravo, Antonio <Bravo Antonio®ena.gov>; Connors, Sandra
<Connors.Sandraf@epa.gov>; Santell, Stephanie <Santell Stephanie@epa.gow>

Subject: ACTION: outstanding Telford items

Thank you, good to know the latest. | think there is one more incoming that needs a response. This is AX-20-000-
5532. | believe! Ex. 5 Deliberative Process (DP)

A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the letter from
Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:
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Ex. 5 Deliberative Process (DP)

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S. EPA

Wall tom@ena.goyv

202/564-4179

From: Goodin, John <Goodin lohn@epa.gov>

Sent: Friday, August 21, 2020 10:23 AM

To: Wall, Tom <Wall. Tom@epa.gov>

Cc: Havard, James <Havard. James@epa.gov>; Spraul, Greg <Spraul Greg@epa.gov>; Connors, Sandra
<Connors.Sandraf@epa.gov>; Santell, Stephanie <Santell Stephanie@epa.gow>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

DELIBERATIVE

Thanks, Tom—Greg and | had a chance to catch up this morning and the current status is that OCIR took care of the
Toomey inquiry and Anna has the draft DOJ response for review. Greg—please give a read below to double check that
the info from Curtin is not updated from what they previously provided.

Copying Greg and Sandra here in case things move in my absence.
Thanks,
John

From: Wall, Tom <Wall. Tomi@epa.gov>

Sent: Tuesday, August 18, 2020 6:36 PM

To: Goodin, John <Goodin lohn@epagov>

Cc: Havard, James <Havard Jamss@epa.gows

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Hi John, see below from Jim. Looks good. If you want to send to OW, you might change the “John” to “Ann”a and “Jim”
to “John”

From: Havard, James <Havard. lamesflepa.gov>

Sent: Tuesday, August 18, 2020 6:32 PM

To: Wall, Tom <Wall. Tom@ena. zov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High
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Privileged — Tom, John also asked me about Telford when he called this afternoon. Here is the note | recommend you
send John today. | edited to reflect David F’s review. Thanks! Jim

Privileged

John — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response. David F

is comfortable with the draft response (see below).

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8 letter from Telford to the Administrator {and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2} A June 23 communication from Senator Toomey’s office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached

message).

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP
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Ex. 5 AC/DP

it looks like a reasonable response to me. Again,i Ex. 5 AC/DP

Thanks! Jim
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Message

From: Wildeman, Anna [wildeman.anna@epa.gov]

Sent: 9/16/2020 10:57:31 PM

To: Ross, David P [ross.davidp@epa.gov]

Subject: FW: Request for Approval of DOJ Response re: Indian Creek (Telford)

Attachments: Telford-background paper 9-16-2020 .docx

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Wednesday, September 16, 2020 3:04 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg «Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>; Neugeboren, Steven
<Neugeboren.Steven@epa.gov>; Curtin, James <curtin.james@epa.gov>; Wall, Tom <Wall. Tom@epa.gov>
Subject: Re: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged
Anna - Please find attached a background document of the extensive litigation history here crafted by OGC
and OWOW. We're happy to help orchestrate any further OGC engagement if desired or if you'd like to see

any of the legal documents referenced in the attached.

Thanks,

Saundira

Sandra L. Connors

Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

(202)564-4231

connons sandrailiopa. goy

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Tuesday, September 15, 2020 8:06 AM

To: Connors, Sandra <Connors.Sandra@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: RE: Request for Approval of DOJ Response re: Indian Creek (Telford)
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Can you please provide a refresher background paper on the Telford TMDL litigation? Timeline, issues, history of
settlement discussions, etc.

From: Connors, Sandra <Connors.Sandra@epa.gov>

Sent: Thursday, September 3, 2020 1:59 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Goodin, John <Goodin.John@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Santell, Stephanie
<Santell.Stephanie@epa.gov>; Aguirre, Janita <Aguirre. Janita@epa.gov>

Subject: Request for Approval of DOJ Response re: Indian Creek (Telford)

Privileged

Anna - Following up on our discussion at the OWOW Biweekly today, we would like to get your approval for DOJ to
respond as proposed below in the Indian Creek nutrients TMDL matter. Hall Associates {on behalf of plaintiff Telford)
previously sent to DOJ an “Offer of Judgment” in this matter and DOJ responded that an offer of judgment is not a
proper tool for this case. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked
that DOJ/EPA reconsider the response to the Offer of Judgment.

DOJ proposes to respond as follows:

Ex. 5 AC/DP

OGC (David F) and OWOW believe this is a reasonable approach and support the following language for responding:

Ex. 5 AC/DP

Separately, and as discussed today, Greg has shared with you a draft response to Telford’s June 8™ letter to the

Ex. 5 Deliberative Process (DP) i Hall also sent

an email to the Administrator forwarding Telford’s letter.

Please let us know if you are comfortable with DOJ responding in this manner or if you have any questions or further
information we can provide.

Thank you,

Sandia

Sandra L. Connors
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Deputy Director
Office of Wetlands, Oceans, and Watersheds

US Environmental Protection Agency, MC 45017
1200 Pennsylvania Avenue, WICW 7130A
Washington, DC 20460

{202)564-4231

conners.sendrafiopa. oy
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Message

From: Aguirre, Janita [Aguirre. Janita@epa.gov]

Sent: 9/4/2020 1:23:03 PM

To: Ross, David P [ross.davidp@epa.gov]

CC: Braschayko, Kelley [braschayko.kelley@epa.gov]

Subject: REFRESH - FW: For signature: response Telford (AX-20-000-5532)

Attachments: response_telford_09-03-20-for-sig.pdf; incoming_telford_tmdl_06-08-20.pdf; response_telford_05-30-19.pdf;
incoming_telford_03-25-19.pdf

Refreshing this just in case it was lost in your inbox yesterday evening.

Thank you,
Janita

Janita Aguirre — Special Assistant to David Ross and Anna Wildeman
U.S. Environmental Protection Agency | Office of Water | Office of the Assistant Administrator
Phone: (202) 566-1149 | Email: aguirre.janita@epa.gov

From: Aguirre, Janita

Sent: Thursday, September 03, 2020 4:48 PM

To: Ross, David P <ross.davidp@epa.gov>

Cc: Braschayko, Kelley <braschayko.kelley@epa.gov>
Subject: For signature: response Telford (AX-20-000-5532)

Draft, Deliberative,
Hi Dave,
Please see the attached response for your review and signature. Anna has reviewed and cleared the attached

response. Because this issue is in Iitigation,@ Ex. 5 Deliberative Process (DP) | If you have any questions or edits,
please let me know. When you are ready, add your signature to attachment 1.

For convenience, I'm also attaching our letter exchange from last year.

Thank you,
Janita

Janita Aguirre — Special Assistant to David Ross and Anna Wildeman
U.S. Environmental Protection Agency | Office of Water | Office of the Assistant Administrator
Phone: (202) 566-1149 | Email: agubrs.janiiaDeps.gov
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Message

From: Aguirre, Janita [Aguirre. Janita@epa.gov]

Sent: 9/18/2020 8:30:22 PM

To: Ross, David P [ross.davidp@epa.gov]

cC: Wildeman, Anna [wildeman.anna@epa.gov]; Braschayko, Kelley [braschayko.kelley@epa.gov]
Subject: Updated - For review/signhature: response Telford (AX-20-000-5532)

Attachments: response_telford_09-18-2020-yellow-copy.docx; response_telford_09-18-2020.pdf; incoming_telford_tmdl_06-08-
20.pdf; response_telford_05-30-19.pdf; incoming_telford_03-25-19.pdf

Draft, Deliberative,

Hi Dave,

Please see the updated response for your review. Attachment 1 includes redline edits for your consideration.
If you are comfortable with the updated text and you are ready to sign, please add your sighature to
Attachment 2. If you have any questions or edits, please let us know.

For convenience, I’'m also attaching our letter exchange from last year.

Thank you,
Janita

Janita Aguirre — Special Assistant to David Ross and Anna Wildeman
U.S. Environmental Protection Agency | Office of Water | Office of the Assistant Administrator
Phone: (202) 566-1149 | Email: aguirre.janita@epa.gov

From: Aguirre, Janita

Sent: Thursday, September 03, 2020 4:48 PM

To: Ross, David P <ross.davidp@epa.gov>

Cc: Braschayko, Kelley <braschayko.kelley@epa.gov>
Subject: For signature: response Telford {AX-20-000-5532)

Draft, Deliberative,
Hi Dave,
Please see the attached response for your review and signature. Anna has reviewed and cleared the attached

response. Because this issue is in litigation, Ex.5 Deliberative Process (DP) ! If you have any questions or edits,
please let me know. When you are ready, add your signature to attachment 1.

For convenience, I’'m also attaching our letter exchange from last year.

Thank you,
Janita

Janita Aguirre — Special Assistant to David Ross and Anna Wildeman
U.S. Environmental Protection Agency | Office of Water | Office of the Assistant Administrator

Phone: (202) 566-1149 | Email: aguirre.janita®@epa.gov
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Message

From: Voigt, Gregory [Voigt.Gregory@epa.gov]
Sent: 9/8/2020 8:04:50 PM

To: Schwartz, Sara [schwartz.sara@epa.gov]
Subject: RE: For Sara: NEED LIT HIGHLIGHT RE: Telford
Thanks Sara.

Gregory Voigt

USEPA Region Il

1650 Arch Street, Mail Code 3WD42
Philadelphia, PA 19103
215-814-5737

From: Schwartz, Sara <schwartz.sara@epa.gov>

Sent: Tuesday, September 8, 2020 4:02 PM

To: Voigt, Gregory <Voigt.Gregory@epa.gov>

Subject: FW: For Sara: NEED LIT HIGHLIGHT RE: Telford

Hi Greg,

Here is a good summary of where things stand with the Toomey inquiry {you can disregard the offer of judgement info).
The first email below is what we sent as a highlight to Tom about a month ago. The second email below provides some
of the original email content used to piece together the highlights. Let me know if you have any follow up questions.

Sara

From: Lewicki, Chris <Lewicki.Chrisfepa.gov>

Sent: Friday, August 14, 2020 11:53 AM

To: Schwartz, Sara <schwartsssra@epagov>

Subject: FW: For Sara: NEED LIT HIGHLIGHT RE: Telford

Thanks Sara. Very helpful summary. I’ve edited it to the following, which I will include in
highlights. Havard will likely edit further

Indian Creek Nutrient TMDL, Telford Update

Ex. 5 Deliberative Process (DP)
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From: Schwartz, Sara <schwartz sara@epa. gsov>

Sent: Friday, August 14, 2020 11:06 AM

To: Lewicki, Chris <Lewicki.Chris@epa.gov>

Subject: RE: For Sara: NEED LIT HIGHLIGHT RE: Telford

Privileged and confidential
Hi Chris,

Here is my stab at a highlight. Let me know if | can help edit this further. I've included the raw text from the emails |
pulled so you can refer back to the exact wording.

Telford Update

Ex. 5 Deliberative Process (DP)

Original emails:

Offer of Judgement: Hall Associates (on behalf of Telford) sent DOJ “offer of judgment.” DOJ has already responded that
an offer of judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is
the plaintiff here. DOJ also explained that the proposal was not acceptable. Hall and Associates have now asked that
DOIJ/EPA reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:...Currently
being reviewed by OGC management.

Ex. 5 AC/DP
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From Jim C re: Senator Toomey inquiry: On June 23 OCIR received communication from Senator Toomey’s office
requesting that EPA meet with Telford. After speaking with Anna W, the planis to! Ex. 5 Deliberative Process (DP) !

Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP) r If not, he has Ex. 5 Deliberative Process (DP) i

i Ex. 5 Deliberative Process (DP) i He said he’d check in with me before he does that, if
indeed it is ever necessary.

From: Lewicki, Chris <Lewicki Chris@lena.zov>
Sent: Friday, August 14, 2020 10:23 AM

To: Schwartz, Sara <schwartz.sara@epa.gov>
Subject: For Sara: NEED LIT HIGHLIGHT RE: Telford
Importance: High

Hi Sara
Can you please send me a draft highlight on Telford. Sorry for not asking sooner. | need it by noon, if possible. If not
possible, let me know.

Please cover 1) Offer of Judgement and 2) Sen Toomey inquiry

Don’t bother with background. John G knows this case well encugh by now.
Don’t bother sending to Curtin for review. He is vacationing.
'll review it, in his place.

THANKS

From: Curtin, James <gurtinjamss@epa.gov>

Sent: Tuesday, August 11, 2020 6:40 PM

To: Havard, James <Havard lames@epa.gov>; Wall, Tom <¥all. Tom@epagov>

Cc: Monschein, Eric <Maonschein Erici@ena. gov>; Lewicki, Chris <Lewicki. Chris@epa.gov>; Schwartz, Sara
<schwariz.sara@epa.gov>; McConkey, Diane <¥cconkey. DianeBepa.gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

I'd only add that | spoke to Greg Spraul this morning about the Sen. Toomey inquiry. Greg saidé Ex. § Deliberative Process (DP)
Ex. 5 Deliberative Process (DP) 5

w! If not, he has| Ex. 5 Deliberative Process (DP) i

I'm fine with the other two responses and have nothing to add. | believe we're still awaiting David F's OK on the Offer of
Judgment response.

Jim

Jim Curtin

USEPA Office of General Counsel
Water Law Office

202-564-5482
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William Jefferson Clinton North Rm. 7451

From: Havard, James <Havard James@ena. zov>

Sent: Tuesday, August 11, 2020 6:15 PM

To: Wall, Tom <Wall. Tom@epa.gov>

Cc: Monschein, Eric <MonscheinEric@epa.zov>; Lewicki, Chris <Lewicki Chris@ens.zov>; Schwartz, Sara
<schweartz sara@spa.gov>; McConkey, Diane <Moconksy, Disne@spa.gov>; Curtin, James <curtinjamss@epa.gov>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Privileged

Tom — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response.

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8§ letter from Telford to the Administrator {(and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2} A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOIJ also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:
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Ex. 5 AC/DP

This draft is also currently being reviewed by David F. It looks like a reasonable response.

Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <curtinjames@ena.gov>
Sent: Friday, August 07, 2020 3:34 PM

To: Havard, James <Havard lames@epa.gov>; Lewicki, Chris <Lewicki Chris@epa.gov>; Schwartz, Sara

<schwarlz.sarafepa.gov>
Cc: McConkey, Diane <Muoconkey. Diane@epa.gov>

Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

JimH,

Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20" email
(below). Erin’s email was a reply to DOJ's July 8*" response/rejection of Hall & Associate’s June 26 offer of judgment.
The salient features of the O of J are the ten enumerated paragraphs in the email thread below.

Ex. 5 AC/DP

I'm simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Buckley, Sarah (ENRD) <Sarah. Bucklsy@usdolgow>
Sent: Monday, July 20, 2020 4:36 PM

To: Curtin, James <curtin.iames@epa.zov>; Gable, Kelly <Gable Kelly@epa.pov>
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Cc: Day, Christopher <Diay.Christopher@epa.gov>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Jir and Kelly {and Chris for his records):

Pthinki | Ex. § Deliberative Process (DP) AT Let me know if you receive anything. In the meantime, I'll draft
a response, It may bei Ex. 5 Deliberative Process (DP) i
Sarah

From: Erin Thomas <ethomas@hal-associates.com>

Sent: Monday, July 20, 2020 10:29 AM

To: Buckley, Sarah (ENRD) <3Buckley@ENRED.USDOLGIY>

Cc: John Hall <ihall@hall-asseciates.com>; Uacguetie@iimonevknox.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions is obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:

EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
Sfuture PADEP permits and TMDLs. This we cannot do.
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The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:

1. Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the

allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.

2. Confirm that the facility may be authorized by PADEP to operate under a growing season

monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.

Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no
precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing
availability of permitting compliance schedules and interim limits in NPDES permits).

3. Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

4 Confirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing season average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.

5. Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range
and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.
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10.

Confirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the MS4 component and/or to address remediation of the ecological impairment of concern (i.e.,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of further
TP reduction under the TMDL..

Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.

Contirm that PADEP may amend and/or reallocate TMDL loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in

the 2008 TMDL and that a significant non-point source and/or natural load is originating from
the ground water.

Resp: This simply confirms existing state authority that they already have in implementing

the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.

Confirm that any component of the TMDL reasonably determined to be “natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing

Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

Confirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss

the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.
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As you can see, the legal claim that these “issues” somehow violate CWA rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.

We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.

Regards,

Erin Thomas

From: Buckley, Sarah (ENRD) <%arah.Bucklev@usdol.gov>

Sent: Wednesday, July 8, 2020 4:29 PM

To: Erin Thomas <sethomas@ihall-associates. coms

Cc: John Hall <ithall@hall-associates. cone; Hacgustte @tmonevinow com <Uacgustts @timonevknosooms>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA’s response to vour proposed “Offer of Judgment”

First, Rule 68{a) of the Federal Rules of Civil Procedure {“Offer of Judgment”) states that “a party defending against o
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintiff in this matter. It is not “a party defending against 3 claim.” Your proposal is accordingly not an
“Offer of Judgment” as contemplated by Rule 68.

Second, with respect to your assertion that your "Offer of Judgment” letter is “not subject to FRE 408,” a party cannot
unifaterally waive FRE 408, It is not a privilege; it's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . a valuable consideration in compromising or attempting to compromise {al claim™ is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed claim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule yvou have incorrectly invoked, Rule 68,
expressly states that “{elvidence of an unaccepted offer is not admissible except in 3 proceeding to determine costs.”

Finally, in response to the substance of your settlement offer, we are unable to accept this proposal. As you may know,
EPAIs not authorized to constrain its discretion with regard to the outcome of future agency actions. That is, in
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settlement, EPA can commit to taking a particular action, perhaps by a date certain—{for instance, proposing a discharge
permit—but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 9 in yvour letter would require EPA to commit to the outcome of its review of future PADEP permits and
ThMDLs, This we cannot do.

Best regards,
Sarah

Sarah A. Buckley

Twial Atorney

LS. Department of fustice

Ernvronment & Matural Resources Division
Environmental Defense Section

4 Constitution dguare

150 M Street, NE

Room 4.1120

Washumgton, DC 20002

savah. bucklevi@usdoigov
Ph: (202 616-7554

From: Erin Thomas <sthomas@hall-assodates.com>

Sent: Friday, June 26, 2020 4:28 PM

To: Buckley, Sarah (ENRD) <$Buckley@ENRDUSDOLGOV>

Cc: John Hall <ihall@hall-associaies. com>; Hacgusita@timoanevknox.com
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOI} a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-approved nutrient criteria for streams, would be considered acceptable
and scientifically defensible by EPA for Indian Creek.

We look forward to your client’s reaction to the proposed resolution of the matter.

ED_005158_00000318-00010



Regards,

Erin Thomas
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Message

From: Schwartz, Sara [/O=EXCHANGELABS/QU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=10D40C70FBAO414BACCF77D072222668-SCHWARTZ, S]

Sent: 8/14/2020 5:19:47 PM

To: Lewicki, Chris [Lewicki.Chris@epa.gov]

Subject: RE: For Sara: NEED LIT HIGHLIGHT RE: Telford

Okay thanks Chris. Glad | could help get it started.

Sara

From: Lewicki, Chris <Lewicki.Chris@epa.gov>

Sent: Friday, August 14, 2020 11:53 AM

To: Schwartz, Sara <schwartz.sara@epa.gov>

Subject: FW: For Sara: NEED LIT HIGHLIGHT RE: Telford

Thanks Sara. Very helpful summary. I’ve edited it to the following, which 1 will include in
highlights. Havard will likely edit further

Indian Creek Nutrient TMDL, Telford Update

Ex. 5 Deliberative Process (DP)

From: Schwartz, Sara <schwartz.sara@epa.gov>

Sent: Friday, August 14, 2020 11:06 AM

To: Lewicki, Chris <Lewicki Chiisi@ena goy>

Subject: RE: For Sara: NEED LIT HIGHLIGHT RE: Telford

Privileged and confidential
Hi Chris,

Here is my stab at a highlight. Let me know if | can help edit this further. I've included the raw text from the emails |
pulled so you can refer back to the exact wording.

Telford Update

E Ex. 5 Deliberative Process (DP) :
i i
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Ex. 5 Deliberative Process (DP)

Original emails:

Offer of Judgement: Hall Associates {on behalf of Telford) sent DOJ “offer of judgment.” DOJ has already responded that
an offer of judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is
the plaintiff here. DO/ also explained that the proposal was not acceptable. Hall and Associates have now asked that
DOJ/EPA reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:...Currently
being reviewed by OGC management.

Ex. 5 AC/DP

From Jim C re: Senator Toomey inquiry: On June 23 OCIR received communication from Senator Toomey’s office
requesting that EPA meet with Telford. After speaking with Anna W, the planis to Ex. 5 Deliberative Process (DP) :

Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP) L If not, he has! Ex. 5 Deliberative Process (DP)

that | told him he could send to Toomey’s staff to give context. He said he’d check in with me before he does that, if
indeed it is ever necessary.

From: Lewicki, Chris <Lewicki. Chrisi@epa.gov>
Sent: Friday, August 14, 2020 10:23 AM

To: Schwartz, Sara <schwartz.sara@epa.gov>
Subject: For Sara: NEED LIT HIGHLIGHT RE: Telford
Importance: High

Hi Sara
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Can you please send me a draft highlight on Telford. Sorry for not asking sooner. | need it by noon, if possible. If not
possible, let me know.

Please cover 1) Offer of Judgement and 2) Sen Toomey inquiry

Don’t bother with background. John G knows this case well enough by now.
Don’t bother sending to Curtin for review. He is vacationing.
'll review it, in his place.

THANKS

From: Curtin, James <curtinjames@ena gov>

Sent: Tuesday, August 11, 2020 6:40 PM

To: Havard, James <Havard lames@epa.gov>; Wall, Tom <Wall. TomBena oy

Cc: Monschein, Eric <Manschein Eric@epa. gov>; Lewicki, Chris <Lswicki Chris@®@ena gov>; Schwartz, Sara
<schwartz sara@epa.gov>; McConkey, Diane <Moconkey. Diane@epa.gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

I'd only add that | spoke to Greg Spraul this morning about the Sen. Toomey inquiry. Greg said | Ex 5 Deliberative Process (DP) |
—_— Ex. 5 Deliberative Process (DP) i

cesmmmanraeon ! [ 10t he has) Ex. 5 Deliberative Process (DP)

I'm fine with the other two responses and have nothing to add. | believe we're still awaiting David F's OK on the Offer of
Judgment response.

Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Havard, James <Havard James@epa.goy>

Sent: Tuesday, August 11, 2020 6:15 PM

To: Wall, Tom <Wall. Tom &epa.goy>

Cc: Monschein, Eric <Monschein Eric@ena.gov>; Lewicki, Chris <Lewicki. Chris@epa.gov>; Schwartz, Sara
<schwariz.sara@epa.gov>; McConkey, Diane <¥cconkey. Dians @epa.gov>; Curtin, James <curtinames@epa.gov>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Privileged

Tom — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response.

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:
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1) A June 8 letter from Telford to the Administrator {(and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey’s office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

o

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP

This draft is also currently being reviewed by David F. It looks like a reasonable response.
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Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <gurtindames®lena goy>

Sent: Friday, August 07, 2020 3:34 PM

To: Havard, James <Havard.lames@epa gov>; Lewicki, Chris <Lewicki Chris@eng. gov>; Schwartz, Sara
<schwariz.sara@epa.gov>

Cc: McConkey, Diane <Mcooonkey. Dianefiepa gov>

Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

JimH,

Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20" email
(below). Erin’s email was a reply to DOJ's July 8" response/rejection of Hall & Associate’s June 26 offer of judgment.
The salient features of the O of | are the ten enumerated paragraphs in the email thread below.

Ex. 56 AC/DP

I’'m simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Buckley, Sarah (ENRD) <Sarah.Buckiey@usdol.goy>

Sent: Monday, July 20, 2020 4:36 PM

To: Curtin, James <curtin.jameas@epa.gov>; Gable, Kelly <Gable Kellvy@epa.gow>
Cc: Day, Christopher <Diay.Christopher@epa.goy>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Jiry and Kelly {and Chris for his records):

 thinki Ex. 5 Deliberative Process (DP) 87 Let me know if you receive anvthing. In the meantime, Ul draft
a response. it may bej Ex. 5 Deliberative Process (DP)
Sarah

From: Erin Thomas <ethomas@hall-associates. com>

Sent: Monday, July 20, 2020 10:23 AM

To: Buckley, Sarah (ENRD) <5Buckley @ ENRD. USDOLGOV>

Cc: John Hall <ihall@hall-associsies.com>; Uacguelie@timonevknox.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment
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Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions 1s obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:

EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
Sfuture PADEP permits and TMDLs. This we cannot do.

The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:

1. Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the
allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.

2. Confirm that the facility may be authorized by PADEP to operate under a growing season
monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.
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Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no
precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing
availability of permitting compliance schedules and interim limits in NPDES permits).

3. Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

4. Contirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing season average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.

5. Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range
and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.

6. Contirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the MS4 component and/or to address remediation of the ecological impairment of concern (i.e,,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of further
TP reduction under the TMDL.

Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.

7. Confirm that PADEP may amend and/or reallocate TMDL loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in
the 2008 TMDL and that a significant non-point source and/or natural load is originating from
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the ground water.

Resp: This simply confirms existing state authority that they already have in implementing
the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.

8. Contirm that any component of the TMDL reasonably determined to be “‘natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP’s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing

Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

9. Confirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

10.  Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss
the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.

As you can see, the legal claim that these “issues” somehow violate CWA rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.

We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.

Regards,
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FErin Thomas

From: Buckley, Sarah (ENRD) <%arah.Buckievi@usdol.gov>

Sent: Wednesday, July 8, 2020 4:29 PM

To: Erin Thomas <ethomas@hall-associates.com>

Cc: John Hall <thsll@hal-associates com>; Hacguette@iimonevknow com <Uacguette@timonevknoxcom>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA’s response to yvour proposed “Offer of Judgment.”

First, Rule 68{a) of the Federal Rules of Civil Procedure {“Offer of Judgment”) states that “a party defending against a
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintiff in this matter. ¥ is not “a party defending against a claim.” Your proposal is accordingly not an
“Offer of ludgment” as contemplated by Rule 68,

Second, with respect to your assertion that yvour "Offer of Judgment” letter is “not subject to FRE 408,” a party cannot
unilaterally waive FRE 408, It is not a privilege; it's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . a valuable consideration in compromising or attempting to compromise {a] claim™ is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed daim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule you have incorrectly invoked, Rule 68,
expressly states that “{elvidence of an unaccepted offer is not admissible except in a proceeding to determine costs.”

Finally, in response to the substance of your settlement offer, we are unable to accept this proposal. As yvou may know,
EPA is not authorized to constrain its discretion with regard to the outcome of future agency actions. That is, in
settiement, EPA can commit to taking a particular action, perhaps by a date certain—{or instance, proposing a discharge
permit—but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 9 in vour letter would reguire EPA to commit to the outcome of its review of future PADEP permits and
ThiDLs, This we cannot do.

Best regards,
Sarah

Sarah A, Buckley

Frial Attorney

LS. Department of justice

Eovironment & Natural Resources Division
Environmental Defense Section

4 Constiuaon Souare

150 M Street, NE

Room 41126

Washmngton, DO 20002

sarab.buckievi@usdoigov
Ph: (202} 616-7554
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From: Erin Thomas <gthomasi@hall-associates. com>

Sent: Friday, June 26, 2020 4:28 PM

To: Buckley, Sarah (ENRD) <$Buckley@ENRDUSDOLGOV>

Cc: John Hall <ihall@hall-associaies. com>; Hacgusita@timoanevknox.com
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOI} a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-approved nutrient critena for streams, would be considered acceptable
and scientifically defensible by EPA for Indian Creek.

We look forward to your client’s reaction to the proposed resolution of the matter.

Regards,

Frin Thomas
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Message

From: Schwartz, Sara [/O=EXCHANGELABS/QU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=10D40C70FBAO414BACCF77D072222668-SCHWARTZ, S]

Sent: 8/14/2020 2:49:50 PM

To: Lewicki, Chris [Lewicki.Chris@epa.gov]

Subject: RE: For Sara: NEED LIT HIGHLIGHT RE: Telford

No worries. Working on it. Will send soon.

From: Lewicki, Chris <Lewicki.Chris@epa.gov>
Sent: Friday, August 14, 2020 10:23 AM

To: Schwartz, Sara <schwartz.sara@epa.gov>
Subject: For Sara: NEED LIT HIGHLIGHT RE: Telford
Importance: High

Hi Sara
Can you please send me a draft highlight on Telford. Sorry for not asking sooner. | need it by noon, if possible. If not
possible, let me know.

Please cover 1) Offer of Judgement and 2) Sen Toomey inquiry

Don’t bother with background. John G knows this case well encugh by now.
Don’t bother sending to Curtin for review. He is vacationing.
'll review it, in his place.

THANKS

From: Curtin, James <gurtinjamss@epa.gov>

Sent: Tuesday, August 11, 2020 6:40 PM

To: Havard, James <Havard lames@epa.gov>; Wall, Tom <¥all. Tom@epagov>

Cc: Monschein, Eric <Maonschein Erici@ena. gov>; Lewicki, Chris <Lewicki. Chris@epa.gov>; Schwartz, Sara
<schwariz.sara@epa.gov>; McConkey, Diane <¥cconkey. DianeBena.gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

I'd only add that | spoke to Greg Spraul this morning about the Sen. Toomey inquiry. Greg sald Ex. 5 Deliberative Process (DP) |

LI

E Ex. 5 Deliberative Process (DP) i

| e soumsnrnon | If o, he has | Ex. 5 Deliberative Process (DP)
} x5 Deberstue Process 0P § - He said he’ d check in with me before he does that, if indeed it is ever necessary.

|_ ...........................

I'm fine with the other two responses and have nothing to add. | believe we're still awaiting David F's OK on the Offer of
Judgment response.

Jim

Jim Curtin

ED_005158_00000323-00001



USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Havard, James <Havard ames@ens gov>

Sent: Tuesday, August 11, 2020 6:15 PM

To: Wall, Tom <Wall. Tom@epa.gov>

Cc: Monschein, Eric <Manschain Eric@ena. gov>; Lewicki, Chris <Lewicki. Chris@ena.gov>; Schwartz, Sara
<schwariz sara@spa.gov>; McConkey, Diane <M coconkey, Diane@epa.gov>; Curtin, James <curtinuiames®epa.gov>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Privileged

Tom — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response.

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8 letter from Telford to the Administrator {and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2} A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?
Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history

and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).
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Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOIJ also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP

This draft is also currently being reviewed by David F. It locks like a reasonable response.

Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <curtinjames@epa.gov>

Sent: Friday, August 07, 2020 3:34 PM

To: Havard, James <Havard. lamss@ena gov>; Lewicki, Chris <Lewicki Chris@opa.zov>; Schwartz, Sara
<schwartz sara@eps. gov>

Cc: McConkey, Diane <¥Mcoconkey. Diane@epa gov>

Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

JimH,

Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20" email
(below). Erin’s email was a reply to DOJ's July 8" response/rejection of Hall & Associate’s June 26% offer of judgment.
The salient features of the O of | are the ten enumerated paragraphs in the email thread below.

Ex. 5 AC/DP

I'm simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451
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From: Buckley, Sarah (ENRD) <Sarah.Buckieyv@usdol.gov>

Sent: Monday, July 20, 2020 4:36 PM

To: Curtin, James <gurtinjames@epa.gov>; Gable, Kelly <Gable Kelly@ena.gov>
Cc: Day, Christopher <Qay.Christopher@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Jirry and Kelly {and Chris for his records):

! thii“zk;________________I_E__)_(_T__S Deliberative Process (DP) 2 Let mie know if you receive anything. In the meantime, 'l draft
a response. It may bei Ex. 5 Deliberative Process (DP) i
Sarah

From: Erin Thomas <sthomas@hall-associates. com>

Sent: Monday, July 20, 2020 10:29 AM

To: Buckley, Sarah (ENRD) <3Buckley@ENRDLUSDOLGOV>

Cc: John Hall <thall@hall-associates.com>; Hacguette@timonevinor.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions 1s obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:
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EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
Sfuture PADEP permits and TMDLs. This we cannot do.

The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:

1. Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the

allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.

2. Confirm that the facility may be authorized by PADEP to operate under a growing season

monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.

Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no

precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing

availability of permitting compliance schedules and interim limits in NPDES permits).

3. Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

4. Confirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing secason average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.
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10.

Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range
and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.

Confirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the M54 component and/or to address remediation of the ecological impairment of concem (i.e.,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of turther
TP reduction under the TMDL.

Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.

Contirm that PADEP may amend and/or reallocate TMDL loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in

the 2008 TMDL and that a significant non-point source and/or natural load is originating from
the ground water.

Resp: This simply confirms existing state authority that they already have in implementing

the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.

Confirm that any component of the TMDL reasonably determined to be “natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing

Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

Confirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss

the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.

ED_005158_00000323-00006



As you can see, the legal claim that these “issues” somehow violate CWA rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.

We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.

Regards,

Erin Thomas

From: Buckley, Sarah (ENRD) <%arah.Bucklev@usdol.gov>

Sent: Wednesday, July 8, 2020 4:29 PM

To: Erin Thomas <ethomas@ hall-assocdates.com>

Cc: John Hall <thsll@hal-associates com>; Hacguette@ monevknow com <Uacguette@timonevknoxcom>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA’s response o your proposed “Offer of Judgment.”

First, Rule 68{a) of the Federal Rules of Civil Procedure {“Offer of Judgment”) states that “a party defending against o
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintiff in this matter. ¥ is not “a party defending against a claim.” Your proposal is accordingly not an
“Offer of ludgment” as contemplated by Rule 68,

Second, with respect to your assertion that yvour “Offer of Judgment” letter is “not subject to FRE 408,” a party cannot
unilaterally waive FRE 408, it is not a privilege; it's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . 3 valuable consideration in compromising or attempting to compromise {al claim” is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed daim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule you have incorrectly invoked, Rule 68,
expressly states that “{elvidence of an unaccepted offer is not admissible except in 3 proceeding to determine costs.”
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Finally, in response to the substance of your settlement offer, we are unable to accept this proposal. As you may know,
EPA is not authorized to constrain its discretion with regard to the outcome of future agency actions, That is, in
settlement, EPA can commit to taking a particular action, perhaps by a date certain—Tfor instance, proposing a discharge
permit—but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 9 in yvour letter would require EPA to commit to the outcome of its review of future PADEP permits and
ThDLs, This we cannot do.

Best regards,
Sarah

Sarah A. Buckley

Twial Atorney

LS. Department of fustice

Ernvronment & Matural Resources Division
Environmental Defense Section

4 Consttution Sqguare

150 M Street, NE

Room 4.1120

Washumgton, DC 20002

savah. bucklevi@usdoigov

Ph: (202} 616-755:

From: Erin Thomas <sthomas@hall-assodates.com>

Sent: Friday, June 26, 2020 4:28 PM

To: Buckley, Sarah (ENRD) <$Buckley@ENRDUSDOLGOV>

Cc: John Hall <ihall@hall-associaies com>; Hacgueia@timansvknox.oom
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOI} a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-approved nutrient critena for streams, would be considered acceptable
and scientifically defensible by EPA for Indian Creek.
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We look forward to your client’s reaction to the proposed resolution of the matter.

Regards,

Frin Thomas
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Message

From: Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61FOBAA453A93AEBIBCA32DA076-GSPRAUL]

Sent: 8/14/2020 5:57:42 PM

To: Kaiser, Sven-Erik [Kaiser.Sven-Erik@epa.gov]

Subject: draft telford response

Attachments: draft_response_telford_07-07-20.docx; incoming_telford_tmdl_06-08-20.pdf

Sven,
As discussed, please ask Tony about this draft response.

Greg Spraul

Senior Advisor for Congressional and Intergovernmental Affairs
Office of Water

U.S. Environmental Protection Agency

Direct: 202-564-0255
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Message

From: Braschayko, Kelley [braschayko.kelley@epa.gov]

Sent: 9/3/2020 8:00:52 PM

To: Spraul, Greg [Spraul.Greg@epa.gov]; Aguirre, Janita [Aguirre Janita@epa.gov]
Subject: RE: For Dave Review: response to Telford (AX-20-000-5532)

Attachments: response_telford_09-03-20-yellow-copy.kb.docx

Greg, a couple of edits attached.

Kelley E. Braschavko

Program Analvst

Office of Water

U.S, Environmmental Protection Agency
33118 WIC Fast Building

{202} 564-6239

Pronouns: she/her/hers

From: Spraul, Greg <Spraul.Greg@epa.gov>

Sent: Thursday, September 3, 2020 3:28 PM

To: Aguirre, Janita <Aguirre Janita@epa.gov>; Braschayko, Kelley <braschayko.kelley@epa.gov>
Subject: For Dave Review: response to Telford (AX-20-000-5532)

Janita and Kelley,

As discussed at the OWOW biweekly and now approved by Anna, attached is the draft response to the June 8, 2020
incoming letter from Telford for Dave’s review. | am also including the exchange of letters we had with Telford last year
for reference. This very short response has been cleared by OGC and OWOW too. Please review yourselves to QA/QC. if
you think we can move directly to signature, | am happy to create the signature PDF, but | thought Dave might have
edits.

Thanks for your help!
Greg

Greg Spraul

Senior Advisor for Congressional and Intergovernmental Affairs
Office of Water

U.S. Environmental Protection Agency

Direct: 202-564-0255
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Message

From: Wildeman, Anna [wildeman.anna@epa.gov]

Sent: 9/3/2020 5:08:46 PM

To: Spraul, Greg [Spraul.Greg@epa.gov]

cC: Aguirre, Janita [Aguirre. Janita@epa.gov]; Mejias, Melissa [mejias.melissa@epa.gov]
Subject: RE: Refresh - For review: short response to ltr from Telford (Indian creek TMDL)

Wow that was short. No edits.

From: Spraul, Greg <Spraul.Greg@epa.gov>

Sent: Wednesday, September 2, 2020 11:22 AM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Aguirre, Janita <Aguirre.Janita@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>
Subject: FW: Refresh - For review: short response to ltr from Telford (Indian creek TMDL)

Anna,
Just putting this short letter for your review at the top of your inbox. OWOW may bring this up at their biweekly.

Happy to chat if you need more background beyond what’s provided below.

From: Spraul, Greg

Sent: Thursday, August 27, 2020 1:47 PM

To: Wildeman, Anna <wildeman.anna@epa.goy>

Cc: Aguirre, Janita <&guirrs Janita@epa.pov>; Mejias, Melissa <mgiias.melissa@epa go>
Subject: Refresh - For review: short response to Itr from Telford (Indian creek TMDL)

Anna,

We spoke about this issue on the phone a few weeks back. The Toomey request has been handled and now we need to
respond to the incoming from Telford. See the brief draft response in Word for your review. Feel free to give me a call to
discuss.

Thanks!
Greg
202-564-0255

From: Spraul, Greg

Sent: Tuesday, August 18, 2020 4:48 PM

To: Wildeman, Anna <wildeman.anna@epa.goy>

Cc: Aguirre, Janita <&gubrrs Janita@epa.gove>

Subject: FW: For review: short response to ltr from Telford (Indian creek TMDL)

Anna,

We spoke before about a request from Sen. Toomey's office for EPA to meet with Telford {related to the June 2020
incoming letter from Telford that requests a meeting with EPA) and the plan was toi Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

Please let me know if you have any edits to the response.
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Thanks,
Greg

From: Spraul, Greg

Sent: Tuesday, July 07, 2020 4:51 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Aguirre, Janita <Aguirre lanita@epa.gov>

Subject: For review: short response to ltr from Telford {Indian creek TMDL)

Anna,

Consistent with where things are with the Borough of Telford litigation, attached is a short response to the incoming
letter we received from the Borough for your review.

Please let me know if you have any edits/additions.

Thanks,
Greg

From: Curtin, James <curtinjames@epa.gov>

Sent: Wednesday, July 01, 2020 5:08 PM

To: Goodin, John <Goodin lohn@ena gov>; Spraul, Greg <Spraul.Greg@epa.pov>

Cc: Santell, Stephanie <Santell Stephanie @epa.gov>; Havard, James <Havard.lames@epa.gov>; Robiou, Grace
<Babiou.Grace@ena.zov>; Connors, Sandra <Connors. Sandra@epagovs>

Subject: RE: New Telford Letter

I'm fine with the edits also. | don’t think you need to | Ex. 5 AC/DP i

Ex. 5 AC/DP

Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Goodin, John

Sent: Wednesday, July 01, 2020 4:26 PM

To: Spraul, Greg <Spraul. Gres@epa.gov>

Cc: Santell, Stephanie <Santell Stephanie@spa,gov>; Havard, James <Havard. James@epa.gov>; Curtin, James
<curtin.jzmes@epa.gov>; Robiou, Grace <Bobiou. Grace@ena. gov>; Connors, Sandra <Connors.Sendra@epa.gov>
Subject: RE: New Telford Letter

DELIBERATIVE

Thanks, Greg—I1 don’t have any issues with the edits, but will defer to OGC, including on Ex. 5 Deliberative Process (DP) !
Ex. 5 Deliberative Process (DP) i

Ex. 5 Deliberative Process (DP) INote that the cc’s were all on the incoming.

i

i

i
i
|
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Jim?
Thanks,
John

From: Spraul, Greg <Spraul.Greg@epa.gov>

Sent: Wednesday, July 01, 2020 2:14 PM

To: Goodin, John <Goodin Jehn@epa gov>

Cc: Santell, Stephanie <5antell Stephanie @epa.gov>; Havard, James <Havard.lames@epa gov>; Curtin, James
<guriinamesd@epa.gov>; Robiou, Grace <Robiou. Grace@ena gov>; Connors, Sandra <Connors. Sandrai@epa.gov>
Subject: RE: New Telford Letter

John — 1 took a look and had some suggested edits. Please let me know what you think.

From: Spraul, Greg

Sent: Wednesday, July 01, 2020 1:38 PM

To: Goodin, John <Goodin Johni@epa.goy>

Cc: Santell, Stephanie <Santell Stephanie@spa,gov>; Havard, James <Havard. James@epa.gov>; Curtin, James
<curtin.jzmes@epa.gov>; Robiou, Grace <Bobiou. Grace@ena. gov>; Connors, Sandra <Connors.Sendra@epa.gov>
Subject: RE: New Telford Letter

Thanks. This is in OW-|O review.

From: Goodin, John <Goodindohn@epa.pov>

Sent: Tuesday, June 30, 2020 1:54 PM

To: Spraul, Greg <Spraul. Greg@epa.gov>

Cc: Santell, Stephanie <Santell Stephanie@epa.gov>; Havard, James <Havard. lames@epa.gov>; Curtin, James
<gurtinames@epa.zov>; Robiou, Grace <Robiou.Grace@epa.gov>; Connors, Sandra <Connors, Sandra@spa. gow>
Subject: RE: New Telford Letter

DELIBERATIVE

Afternoon, Greg—apologies for any confusion in providing a response here. DOJ sent an email response to Telford’s

attorney, John Hall, two weeks ago, and as a result; Ex. 5 Deliberative Process (DP)
Ex. 5 Deliberative Process (DP) | This draft was coordinated with OGC. | don’t know where in CMS the incoming may have

landed, so am providing this draft to you to help wrap this up.

Let me know if there is anything more you need from us or OGC.

Thanks,

John

From: Spraul, Greg <Spraul.Greg @ spa gov>

Sent: Tuesday, June 09, 2020 5:44 PM

To: Santell, Stephanie <Santell Stephanie®epa.gov>; Goodin, John <Goodin. lehn@epa.gov>; Havard, James
<Havard James@epa.gov>; Curtin, James <curtindames@eang, goy>

Subject: FW: New Telford Letter

We should probably discuss the best approach to responding to this incoming.

From: Spraul, Greg

Sent: Tuesday, June 09, 2020 3:33 PM

To: Wildeman, Anna <wildeman.annai@epa.gov>; Forsgren, Lee <Forsgren.leedlepa.gov>; Bertrand, Charlotte
<Bertrand Charlotte @epa.gov>; Fields, Jenifer <fields jenifer@fepa. sou>

Subject: New Telford Letter
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Also including the previous correspondence.

Here is the opener:

8

O R WREE
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Message

From: Lewicki, Chris [Lewicki.Chris@epa.gov]

Sent: 8/20/2020 3:24:42 PM

To: Spraul, Greg [Spraul.Greg@epa.gov]

Subject: For Greg: Hall/Telford v. EPA STATUS of EPA response to 1) letter to Administrator and 2) Toomey's inguiry
Hi Greg,

| am drafting a status of some recent 303d litigation. | need to send it up today.

Are the bullets below an accurate summary of where things stand with OCIR re: Telford/Hall/Indian Creek TMDL?

Ex. 5 Deliberative Process (DP)

Thanks!

From: Curtin, James <curtin.james@epa.gov>

Sent: Tuesday, August 11, 2020 6:40 PM

To: Havard, James <Havard.James@epa.gov>; Wall, Tom <Wall.Tom@epa.gov>

Cc: Monschein, Eric <Monschein.Eric@epa.gov>; Lewicki, Chris <Lewicki.Chris@epa.gov>; Schwartz, Sara
<schwartz.sara@epa.gov>; McConkey, Diane <Mcconkey.Diane@epa.gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

I'd only add that | spoke to Greg Spraul this morning about the Sen. Toomey inquiry. Greg said Q Ex. 5 Deliberative Pracess (DP)

EX. 5 Deliberative Process (DP) i

. Ex. 5 Deliberative Process (DP)
, He said he’d check in with me before he does that, if indeed it is ever necessary.

I'm fine with the other two responses and have nothing to add. | believe we're still awaiting David F's OK on the Offer of
Judgment response.

Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Havard, James <Havard James@epa.gov>

Sent: Tuesday, August 11, 2020 6:15 PM

To: Wall, Tom <Wall. Tom@epa.gov>

Cc: Monschein, Eric <MonscheinEric@epa.zov>; Lewicki, Chris <Lewicki Chris@ens.zov>; Schwartz, Sara
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<schwartz saraf@epa.gov>; McConkey, Diane <M cconkey. Diane @ epa.gov>; Curtin, James <curtindames@epa.gov>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Privileged

Tom — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response.

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey’s office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

if not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

Back to the offer of judgment. Inresponse to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP
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Ex. 5 AC/DP

This draft is also currently being reviewed by David F. It locks like a reasonable response.

Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <curtinjames@epa.gov>

Sent: Friday, August 07, 2020 3:34 PM

To: Havard, James <Havard. lamss@ena gov>; Lewicki, Chris <Lewicki Chris@opa.zov>; Schwartz, Sara
<schwartz sara@epa.gov>

Cc: McConkey, Diane <icoonkey. Diansi@lepa.gov>

Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

JimH,

Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20" email
(below). Erin’s email was a reply to DOJ's July 8" response/rejection of Hall & Associate’s June 26" offer of judgment.
The salient features of the O of | are the ten enumerated paragraphs in the email thread below.

Ex. 5 AC/DP

I'm simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Buckley, Sarah (ENRD) <%arah.Bucklev@usdol.gov>

Sent: Monday, July 20, 2020 4:36 PM

To: Curtin, James <curiinjamss@epa.gov>; Gable, Kelly <Gable Kelly @ apa gov>
Cc: Day, Christopher <Qay.Christopher@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Jirey and Kelly {and Chris for his records):
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! thinki Ex. 5 Deliberative Process (DP) 1?7 Let me know if you recelve anything. In the meantime, I'll draft
a response, [t may bel Ex. 5 Deliberative Process (DP) ;

Sarah

From: Erin Thomas <eihomas@hall-associates.coms>

Sent: Monday, July 20, 2020 10:29 AM

To: Buckley, Sarah (ENRD) <3Bucklev@ENRD. USDOLGOY>

Cc: John Hall <ihall@hall-associates.com>; Uacguetie@iimonevknox.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions is obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:

EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
Sfuture PADEP permits and TMDLs. This we cannot do.

The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:
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Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the

allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.

Confirm that the facility may be authorized by PADEP to operate under a growing season

monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.

Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no

precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing

availability of permitting compliance schedules and interim limits in NPDES permits).

Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

Confirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing season average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.

Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range

and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.

Confirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the MS4 component and/or to address remediation of the ecological impairment of concern (i.e,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of further
TP reduction under the TMDL.
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Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.

7 Confirm that PADEP may amend and/or reallocate TMDL loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in

the 2008 TMDL and that a significant non-point source and/or natural load is originating from
the ground water.

Resp: This simply confirms existing state authority that they already have in implementing

the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.

8. Confirm that any component of the TMDL reasonably determined to be “natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing

Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

9 Confirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

10.  Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss

the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.

As you can see, the legal claim that these “issues” somehow violate CWA rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.
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We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.

Regards,

Erin Thomas

From: Buckley, Sarah (ENRD) <%arah.Bucklev@usdol.gov>

Sent: Wednesday, July 8, 2020 4:29 PM

To: Erin Thomas <gthomas@hall-associates.com>

Cc: John Hall <ihall@hall-associates. corme; Hacgustte @tmoneviknow com <Uacgustte @timonevknosooms>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA’s response to vour proposed “Offer of Judgment”

First, Rule 68{a) of the Federal Rules of Civil Procedure {“Offer of Judgment”) states that “a party defending against o
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintif in this matter. It is not “a party defending against 3 claim.” Your proposal Is accordingly not an
“Offer of Judgment” as contemplated by Rule 68.

Second, with respect to your assertion that your "Offer of Judgment” letter is “not subject to FRE 408,” a party cannot
unilaterally waive FRE 408, It is not a privilege; it's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . a valuable consideration in compromising or attempting to compromise {a} claim™ is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed daim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule you have incorrectly invoked, Rule 68,
expressly states that “{elvidence of an unaccepted offer is not admissible except in 3 proceeding to determine costs.”

Finally, in response 1o the substance of your settlement offer, we are unable to accept this proposal. As you may know,
EPA is not authorized to constrain its discretion with regard to the outcome of future agency actions. That is, in
seftlemnent, EPA can commit to taking a particular action, perhaps by a date certain—{for instance, proposing a discharge
permit-—but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 8 in your letter would require EFA to commit to the outcome of its review of future PADEP permits and
ThilLs. This we cannot do.

Best regards,
Sarah
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Sarah A, Buckley

Trial Atrorney

LS. Department of fustice

Faovironment & Natural Resources Division
Ernvironmental Defense Section

4 Constiruion Sguare

150 M Streer, NE

Room 41126

Washington, D 20002

sarabubuckiev@
Phe (202 616-7554

From: Erin Thomas <ethomas@hall-associates. com>

Sent: Friday, June 26, 2020 4:28 PM

To: Buckley, Sarah (ENRD) <5Buckley @ ENRD. USDOLGOV>

Cc: John Hall <ihall@hall-associsies.com>; Uacguelie@timonevknox.com
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOJ) a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-approved nutrient criteria for streams, would be considered acceptable
and scientifically defensible by EPA for Indian Creek.

We look forward to your client’s reaction to the proposed resolution of the matter.

Regards,

Erin Thomas
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Message

From: Kaiser, Sven-Erik [Kaiser.Sven-Erik@epa.gov]

Sent: 8/17/2020 7:42:57 PM

To: Spraul, Greg [Spraul.Greg@epa.gov]; Levine, Carolyn [Levine.Carolyn@epa.gov]; Skane, Elizabeth
[Skane.Elizabeth@epa.gov]

Subject: Sen. Toomey and draft Telford response

Attachments: draft_response_telford_07-07-20.docx; incoming_telford_tmdl_06-08-20.pdf

OCIR is ok with the draft response (from Tony Frye). Don’t need toi Ex. 5 Deliberative Process (DP)
i Ex. 5 Deliberative Process (DP)  Please proceed and let us know if any questions. Thanks,
Sven

Sven-Erik Kaiser

U.S. EPA

Office of Congressional and Intergovernmental Relations
1200 Pennsylvania Ave., NW (1305A)

Washington, DC 20460

202-566-2753 (0)
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Message

From: Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61FOBAA453A93AEBIBCA32DA076-GSPRAUL]

Sent: 9/17/2020 7:56:19 PM

To: Wildeman, Anna [wildeman.anna@epa.gov]; Aguirre, Janita [Aguirre. Janita@epa.gov]

Subject: RE: Telford

Attachments: response_telford_09-03-20-yellow-copy.docx

Here you go.

From: Wildeman, Anna <wildeman.anna@epa.gov>

Sent: Thursday, September 17, 2020 3:53 PM

To: Spraul, Greg <Spraul.Greg@epa.gov>; Aguirre, Janita <Aguirre.Janita@epa.gov>
Subject: Telford

Can you guys send me back the letter prepared for Dave’s signature? There’s an edit | need to make. Thanks

Anna Wildeman

Principal Deputy Assistant Administrator
Office of Water

Environmental Protection Agency

1200 Pennsylvania Avenue, NW
Washington, DC 20460

202-564-5700

Wildeman Anna@epa.gov
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Message

From: Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61FOBAA453A93AEBIBCA32DA076-GSPRAUL]

Sent: 9/3/2020 7:28:15 PM

To: Aguirre, Janita [Aguirre.Janita@epa.gov]; Braschayko, Kelley [braschayko.kelley@epa.gov]

Subject: For Dave Review: response to Telford (AX-20-000-5532)

Attachments: incoming_telford_tmdl_06-08-20.pdf; response_telford_05-30-19.pdf; incoming_telford_03-25-19.pdf;
response_telford_09-03-20-yellow-copy.docx

Janita and Kelley,

As discussed at the OWOW biweekly and now approved by Anna, attached is the draft response to the June 8, 2020
incoming letter from Telford for Dave’s review. | am also including the exchange of letters we had with Telford last year
for reference. This very short response has been cleared by OGC and OWOW too. Please review yourselves to QA/QC. If
you think we can move directly to signature, | am happy to create the signature PDF, but | thought Dave might have
edits.

Thanks for your help!
Greg

Greg Spraul

Senior Advisor for Congressional and Intergovernmental Affairs
Office of Water

U.S. Environmental Protection Agency

Direct: 202-564-0255
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Message

From: Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61FOBAA453A93AEBSBCA32DA076-GSPRAUL]
Sent: 9/2/2020 3:22:24 PM

To: Wildeman, Anna [wildeman.anna@epa.gov]
CC: Aguirre, Janita [Aguirre.Janita@epa.gov]; Mejias, Melissa [mejias.melissa@epa.gov]
Subject: FW: Refresh - For review: short response to ltr from Telford (Indian creek TMDL)

Attachments: draft_response_telford_07-07-20.docx; incoming_telford_tmdl_06-08-20.pdf; response_telford_05-30-19.pdf;
incoming_telford_03-25-19.pdf

Anna,
Just putting this short letter for your review at the top of your inbox. OWOW may bring this up at their biweekly.

Happy to chat if you need more background beyond what’s provided below.

From: Spraul, Greg

Sent: Thursday, August 27, 2020 1:47 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Aguirre, Janita <Aguirre.Janita@epa.gov>; Mejias, Melissa <mejias.melissa@epa.gov>
Subject: Refresh - For review: short response to Itr from Telford (Indian creek TMDL)

Anna,

We spoke about this issue on the phone a few weeks back. The Toomey request has been handled and now we need to
respond to the incoming from Telford. See the brief draft response in Word for your review. Feel free to give me a call to
discuss.

Thanks!
Greg
202-564-0255

From: Spraul, Greg

Sent: Tuesday, August 18, 2020 4:48 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Aguirre, Janita <&gubrrs Janita@epa.gov>

Subject: FW: For review: short response to ltr from Telford (Indian creek TMDL)

Anna,

We spoke before about a request from Sen. Toomey's office for EPA to meet with Telford {related to the June 2020
incoming letter from Telford that requests a meeting with EPA) and the plan was toi Ex. 5 Deliberative Process (DP) !

Ex. 5 Deliberative Process (DP)

Please let me know if you have any edits to the response.

Thanks,
Greg
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From: Spraul, Greg

Sent: Tuesday, July 07, 2020 4:51 PM

To: Wildeman, Anna <wildeman.anna@epa.goy>

Cc: Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: For review: short response to itr from Telford {Indian creek TMDL)

Anna,

Consistent with where things are with the Borough of Telford litigation, attached is a short response to the incoming
letter we received from the Borough for your review.

Please let me know if you have any edits/additions.

Thanks,
Greg

From: Curtin, James <gurtinjamss@epa.gov>

Sent: Wednesday, July 01, 2020 5:08 PM

To: Goodin, John <Goodin Johni@epa.gov>; Spraul, Greg <Spraul.Greg@epa.pov>

Cc: Santell, Stephanie <Santell Stephanie @ spa,gov>; Havard, James <Havard. James@epa.gov>; Robiou, Grace
<fobiou Grace®epa.gov>; Connors, Sandra <Connors. Sandra@epa.gov>

Subject: RE: New Telford Letter

I’'m fine with the edits also. | don’t think you need toi Ex. 5 AC/DP i

Ex. 5 AC/DP

Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Goodin, John

Sent: Wednesday, July 01, 2020 4:26 PM

To: Spraul, Greg <Spraul. Greg@epa.gov>

Cc: Santell, Stephanie <Santell Stephanie@epa.gov>; Havard, James <Havard. lames@epa.gov>; Curtin, James
<gurtinames@epa.zov>; Robiou, Grace <Robiou.Grace@epa.gov>; Connors, Sandra <Connors, Sandra@spa. gow>
Subject: RE: New Telford Letter

DELIBERATIVE

Thanks, Greg—I don’t have any issues with the edits, but will defer to OGC, including on! Ex. 5 Deliberative Process (DP) !
Ex. 5 Deliberative Process (DP) i
I Ex. 5 Deliberative Process (DP) i Note that the cc’s were all on the incoming.

Jim?

Thanks,

John
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From: Spraul, Greg <Spraul.Greg @ spa gov>

Sent: Wednesday, July 01, 2020 2:14 PM

To: Goodin, John <Goodin Johni@epa.goy>

Cc: Santell, Stephanie <Santell Stephanie@epa. gov>; Havard, James <Havard.lames@eps.gov>; Curtin, James
<curtin.jzmes@epa.gov>; Robiou, Grace <Bobiou. Grace@ena. gov>; Connors, Sandra <Connors.Sendra@epa.gov>
Subject: RE: New Telford Letter

John — 1 took a look and had some suggested edits. Please let me know what you think.

From: Spraul, Greg

Sent: Wednesday, July 01, 2020 1:38 PM

To: Goodin, John <Goodin John@epa.gov>

Cc: Santell, Stephanie <Santell Stephanie@epa.gov>; Havard, James <Havard. lames@epa.gov>; Curtin, James
<gurtinames@epa.zov>; Robiou, Grace <Robiou.Grace@epa.gov>; Connors, Sandra <Connors, Sandra@spa. gow>
Subject: RE: New Telford Letter

Thanks. This is in OW-1O review.

From: Goodin, Jlohn <Goodinlohn®@ena. gov>

Sent: Tuesday, June 30, 2020 1:54 PM

To: Spraul, Greg <Spraul.Greg@epa.gov>

Cc: Santell, Stephanie <Santell Stephanie@epa.gov>; Havard, James <Havard. lames@epa gov>; Curtin, James
<gurtinamesfepa.gov>; Robiou, Grace <Robiou.Grace@epa.gov>; Connors, Sandra <Connors. Sandrai@epa.gov>
Subject: RE: New Telford Letter

DELIBERATIVE

Afternoon, Greg—apologies for any confusion in providing a response here. DOJ sent an email response to Telford’s

attorney, John Hall, two weeks ago, and as a result Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP) i This draft was coordinated with OGC. | don’t know where in CMS the incoming may have

landed, so am providing this draft to you to help wrap this up.
Let me know if there is anything more you need from us or OGC.
Thanks,

John

From: Spraul, Greg <Soraul Greg@epa.gov>

Sent: Tuesday, June 09, 2020 5:44 PM

To: Santell, Stephanie <Santell Stephanie@epa.gov>; Goodin, John <Goodin. john@epa.gov>; Havard, James
<Havard lames@epa.goy>; Curtin, James <qurtinjames@epa.gov>

Subject: FW: New Telford Letter

We should probably discuss the best approach to responding to this incoming.

From: Spraul, Greg

Sent: Tuesday, June 09, 2020 3:33 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>; Forsgren, Lee <Forsgren.lee@epa.gov>; Bertrand, Charlotte
<Berirand Charlotte@ena zov>; Fields, Jenifer <fields isnifsr@epa.gov>

Subject: New Telford Letter

Also including the previous correspondence.

Here is the opener:
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Message

From: Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61FOBAA453A93AEBIBCA32DA076-GSPRAUL]

Sent: 8/26/2020 8:35:13 PM

To: Fields, Wanda [Fields.Wanda@epa.gov]

Subject: FW: For review: short response to Itr from Telford (Indian creek TMDL)

Attachments: draft_response_telford_07-07-20.docx; incoming_telford_tmdl_06-08-20.pdf; response_telford_05-30-19.pdf;
incoming_telford_03-25-19.pdf

From: Spraul, Greg

Sent: Tuesday, August 18, 2020 4:48 PM

To: Wildeman, Anna <wildeman.anna@epa.gov>

Cc: Aguirre, Janita <Aguirre.Janita@epa.gov>

Subject: FW: For review: short response to ltr from Telford (Indian creek TMDL)

Anna,

We spoke before about a request from Sen. Toomey’s office for EPA to meet with Telford {related to the June 2020
incoming letter from Telford that requests a meeting with EPA) and the plan was toi_Ex. 5 Deliberative Process (DP)

Ex. 5 Deliberative Process (DP)

Please let me know if you have any edits to the response.

Thanks,
Greg

From: Spraul, Greg

Sent: Tuesday, July 07, 2020 4:51 PM

To: Wildeman, Anna <wildeman.anna@ena gov>

Cc: Aguirre, Janita <Aguirre Janita@epa.gov>

Subject: For review: short response to ltr from Telford (Indian creek TMDL)

Anna,

Consistent with where things are with the Borough of Telford litigation, attached is a short response to the incoming
letter we received from the Borough for your review.

Please let me know if you have any edits/additions.

Thanks,
Greg

From: Curtin, James <curtinjames@ena.gov>

Sent: Wednesday, July 01, 2020 5:08 PM

To: Goodin, John <Goadin fohni@epa.gov>; Spraul, Greg <Spraul Greg@epa.pov>

Cc: Santell, Stephanie <Santell Stephanie@epa. gov>; Havard, James <Havard. lames@eps.gov>; Robiou, Grace
<Rohiou. Grace@epa.gov>; Connors, Sandra <Connors. Sandra@ena.goy>

Subject: RE: New Telford Letter
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I'm fine with the edits also. | don’t think Ex. 5 AC/DP i

Ex. 5 AC/DP

Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Goodin, John

Sent: Wednesday, July 01, 2020 4:26 PM

To: Spraul, Greg <Spraul. Gres@epa.gov>

Cc: Santell, Stephanie <Santell Stephanie@spa,gov>; Havard, James <Havard. James@epa.gov>; Curtin, James
<curtin.jzmes@epa.gov>; Robiou, Grace <Bobiou. Grace@ena. gov>; Connors, Sandra <Connors.Sendra@epa.gov>
Subject: RE: New Telford Letter

DELIBERATIVE

Thanks, Greg—I don’t have any issues with the edits, but will defer to OGC, including on Ex. 5 AC/DP
Ex. 5 AC/DP
Ex. 5 AC/DP i Note that the cc’s were all on the incoming.

Jim?

Thanks,

John

From: Spraul, Greg <3praul.Greg@ena. gov>

Sent: Wednesday, July 01, 2020 2:14 PM

To: Goodin, John <Gaoodin JJohn@epa.gov>

Cc: Santell, Stephanie <Santell Stephanie@epa. gov>; Havard, James <Havard.lames@eps.gov>; Curtin, James
<curtin.iames@ena.gov>; Robiou, Grace <Bobiou.Gracei@epa.gov>; Connors, Sandra <Connors.Sandra@epa. gov>
Subject: RE: New Telford Letter

John — 1 took a lock and had some suggested edits. Please let me know what you think.

From: Spraul, Greg

Sent: Wednesday, July 01, 2020 1:38 PM

To: Goodin, John <Goodin John@epa.gov>

Cc: Santell, Stephanie <Santell Stephanie@epa.gov>; Havard, James <Havard. lames@epa.gov>; Curtin, James
<gurtinames@epa.zov>; Robiou, Grace <Robiou.Grace@epa.gov>; Connors, Sandra <Connors, Sandra@spa. gow>
Subject: RE: New Telford Letter

Thanks. This is in OW-|0 review.

From: Goodin, Jlohn <Goodinlohn®@ena. goy>

Sent: Tuesday, June 30, 2020 1:54 PM

To: Spraul, Greg <Spraul. Greg@epagov>

Cc: Santell, Stephanie <5antell Stephanie @epa.gov>; Havard, James <Havard.lames@epa gov>; Curtin, James
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<curtin lames@ens. gov>; Robiou, Grace <Robicu Gracedepa gov>; Connors, Sandra <Connors.Sandra@epa gov>
Subject: RE: New Telford Letter

DELIBERATIVE

Afternoon, Greg—apologies for any confusion in providing a response here. DOIJ sent an email response to Telford’s
.attorney, John Hall, two weeks ago, and as a result E Ex. 5 Deliberative Process (DP) i
Ex. 5 Deliberative Process (DP) EThis draft was coordinated with OGC. | don’t know where in CMS the incoming may have

landed, so am providing this draft to you to help wrap this up.

Let me know if there is anything more you need from us or OGC.

Thanks,

John

From: Spraul, Greg <Spraul.Greg@ena.gov>

Sent: Tuesday, June 09, 2020 5:44 PM

To: Santell, Stephanie <%antell Stephanis@epna.gov>; Goodin, John <Goodin. lohn@epa.gov>; Havard, James
<Havard.James@epa.gov>; Curtin, James <curtinjames@epa.gov>

Subject: FW: New Telford Letter

We should probably discuss the best approach to responding to this incoming.

From: Spraul, Greg

Sent: Tuesday, June 09, 2020 3:33 PM

To: Wildeman, Anna <wildeman.annaiepa.gov>; Forsgren, Lee <Forsgren. leef@epa.gov>; Bertrand, Charlotte
<Bertrand Charlotte@epa.gov>; Fields, Jenifer <fields. jenifer @ena.sov>

Subject: New Telford Letter

Also including the previous correspondence.

Here is the opener:
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Message

From: Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61FOBAA453A93AEBIBCA32DA076-GSPRAUL]

Sent: 8/26/2020 8:33:02 PM

To: Fields, Wanda [Fields.Wanda@epa.gov]; Bravo, Antonio [Bravo.Antonio@epa.gov]

CC: Dickens, Sandy [Dickens.Sandy@epa.gov]; Edwards, Crystal [Edwards.Crystal@epa.gov]; WigginsLewis, Miriam
[WigginsLewis.Miriam@epa.gov]; Zipf, Lynn [Zipf.Lynn@epa.gov]; Brown, Sineta [Brown.Sineta@epa.gov]; Knolton,
Lashan [Knolton.Lashan@epa.gov]

Subject: RE: ACTION: outstanding Telford items

Wanda,

Let me forward you materials so you can update CMS.

From: Fields, Wanda <Fields.Wanda@epa.gov>

Sent: Wednesday, August 26, 2020 4:32 PM

To: Bravo, Antonio <Bravo.Antonio@epa.gov>

Cc: Dickens, Sandy <Dickens.Sandy@epa.gov>; Edwards, Crystal <Edwards.Crystal@epa.gov>; WigginsLewis, Miriam
<WigginsLewis.Miriam@epa.gov>; Zipf, Lynn <Zipf.Lynn@epa.gov>; Brown, Sineta <Brown.Sineta@epa.gov>; Knolton,
Lashan <Knolton.Lashan@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>

Subject: RE: ACTION: outstanding Telford items

Why is this not in CMS?

From: Bravo, Antonio <Bravo Antonio@epa.gow>

Sent: Wednesday, August 26, 2020 4:24 PM

To: Fields, Wanda <Figlds Wanda@epa.pov>

Cc: Dickens, Sandy <Dickens Sandy&lepa.zov>; Edwards, Crystal <Edwards. Crystal@ epa.gov>
Subject: FW: ACTION: outstanding Telford items

According to Greg Spraul, AX-20-000-5532 is with Anna for review.
Thanks.

Antonio

From: Spraul, Greg <Soraul Greg@epa.gov>

Sent: Friday, August 21, 2020 10:59 AM

To: Wall, Tom <Wall. TomiBepa.gov>; Goodin, John <Goodin lohn@epa.sov>

Cc: Havard, James <Havard James@epa.poy>; Bravo, Antonio <Bravo.Antonio®@epa.gov>; Connors, Sandra
<Connors.Sandra@epa.goy>; Santell, Stephanie <Santell Stephanie@epa. o>

Subject: RE: ACTION: outstanding Telford items

This draft response is currently with Anna W for review.

From: Wall, Tom <Wall. Tom@@epa.gov>

Sent: Friday, August 21, 2020 10:43 AM

To: Goodin, John <Goodinohn@epa.gov>; Spraul, Greg <Spraul Gres@epa. gpov>

Cc: Havard, James <Havard James@epa.poy>; Bravo, Antonio <Bravo.Antonio®@epa.gov>; Connors, Sandra
<Connors.Sandra@ena.goy>; Santell, Stephanie <Santell Stephanie@epa, gov>

Subject: ACTION: outstanding Telford items
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Thank you, good to know the latest. | think there is one more incoming that needs a response. This is AX-20-000-
5532. | believe this ns Ex. 5 Deliberative Process (DP)

A June 8 letter from Telford to the Administrator (and a June 9 email to the Administrator forwarding the letter from
Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S. EPA

Waoll tom@epa.pov

202/564-4179

From: Goodin, Jlohn <Goodinlohn®@ena. gov>

Sent: Friday, August 21, 2020 10:23 AM

To: Wall, Tom <Wall. Tom@ena. zov>

Cc: Havard, James <Havard lames@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Connors, Sandra
<Connors.Sandra@epa.gov>; Santell, Stephanie <Santell Stephanie@epa, gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

DELIBERATIVE

Thanks, Tom—Greg and | had a chance to catch up this morning and the current status is that OCIR took care of the
Toomey inquiry and Anna has the draft DOJ response for review. Greg—please give a read below to double check that
the info from Curtin is not updated from what they previously provided.

Copying Greg and Sandra here in case things move in my absence.
Thanks,
John

From: Wall, Tom <¥all. Tom@ena gov>

Sent: Tuesday, August 18, 2020 6:36 PM

To: Goodin, John <Goodin Johni@epa.goy>

Cc: Havard, James <Hgvard James@epa.goy>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High
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Hi John, see below from Jim. Looks good. If you want to send to OW, you might change the “John” to “Ann”a and “Jim”
to “John”

From: Havard, James <Havard James@epa.gov>

Sent: Tuesday, August 18, 2020 6:32 PM

To: Wall, Tom <Wall. Tom@epa.gov>

Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment
Importance: High

Privileged — Tom, John also asked me about Telford when he called this afternoon. Here is the note | recommend you
send John today. | edited to reflect David F’s review. Thanks! Jim

Privileged
John — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates {on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response. David F

is comfortable with the draft response (see below).

This email will be about this offer of judgment, not the other items pending on Telford, which (as background per your
request) include:

1) A June 8 letter from Telford to the Administrator {and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2} A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

If not, who would be the best attorneys to give a history/overview?
Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history

and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).
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“°

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOIJ also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:

Ex. 5 AC/DP

It looks like a reasonable response to me. Again; Ex. 5 AC/DP

Thanks! Jim
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Message

From: Spraul, Greg [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FD1EA61FOBAA453A93AEBIBCA32DA076-GSPRAUL]

Sent: 8/20/2020 3:36:55 PM

To: Lewicki, Chris [Lewicki.Chris@epa.gov]

Subject: RE: For Greg: Hall/Telford v. EPA STATUS of EPA response to 1) letter to Administrator and 2) Toomey's inquiry

Chris — see edits below...

From: Lewicki, Chris <Lewicki.Chris@epa.gov>

Sent: Thursday, August 20, 2020 11:25 AM

To: Spraul, Greg <Spraul.Greg@epa.gov>

Subject: For Greg: Hall/Telford v. EPA STATUS of EPA response to 1) letter to Administrator and 2) Toomey's inquiry
Hi Greg,

| am drafting a status of some recent 303d litigation. | need to send it up today.

Are the bullets below an accurate summary of where things stand with OCIR re: Telford/Hall/Indian Creek TMDL?

1.

. EX. 5 Deliberative Process (DP)

From: Curtin, James <gurtindames@ena.gov>

Sent: Tuesday, August 11, 2020 6:40 PM

To: Havard, James <Havard Jamss@ena gov>; Wall, Tom <WiallL Tom@epa.gov>

Cc: Monschein, Eric <Monschein Eric@®ena. gov>; Lewicki, Chris <Lewicki. Chris@spa.gov>; Schwartz, Sara
<schwartz.sara®@epa.gov>; McConkey, Diane <Meoconkey Diane@epa.gov>

Subject: RE: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

I'd only add that | spoke to Greg Spraul this morning about the Sen. Toomey inquiry. Greg said | Ex s Deliberative Process (DP)
; _ Ex. 5 Deliberative Process (DP) i
; . If not, he has | Ex. 5 Deliberative Process (DP) E
S'DP'j He said he'd check in with me before he does that, if indeed it is ever necessary.

L

| Ex. 5 Deliberative P

I'm fine with the other two responses and have nothing to add. | believe we're still awaiting David F's OK on the Offer of
Judgment response.

Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451
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From: Havard, James <Havard lamesflena. gov>

Sent: Tuesday, August 11, 2020 6:15 PM

To: Wall, Tom <Wall. Tom@&epa.gov>

Cc: Monschein, Eric <Monschein Eric@®ena. gov>; Lewicki, Chris <Lewicki. Chris@spa.gov>; Schwartz, Sara
<schwartz sara®@epa.gov>; McConkey, Diane <Mcoconkey, Diane@epa.gov>; Curtin, James <curtinjames@ena.goy>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Draft DOJ (second) response to Offer of Judgment

Privileged

Tom — Please see Jim C’s note below on an “Offer of Judgment” that had been sent to DOJ by Hall Associates (on behalf
of Telford) in the Indian Creek nutrients TMDL matter. Jim asks if OW is comfortable with DOJ’s draft response.

This email will be about this offer of judgment, not the other items pending on Telford, which {as background per your
request) include:

1) A June 8 letter from Telford to the Administrator {(and a June 9 email to the Administrator forwarding the
letter from Telford). Greg Spraul has the current draft response to the Telford letter, which currently reads:

Ex. 5 Deliberative Process (DP)

2) A June 23 communication from Senator Toomey's office requesting that EPA meet with Telford.

On this request, Greg Spraul wrote on July to OWOW and OGC:

Ex. 5 AC/DP

Is there an existing document that would serve this purpose?

if not, who would be the best attorneys to give a history/overview?

Jim Curtin explained that he would look to see if anything was filed in litigation providing some of the history
and timing. He forwarded his proposed document to Greg Spraul on Thursday of last week (see attached
message).

Back to the offer of judgment. In response to Hall’s “offer of judgment,” DOJ has already responded that an offer of
judgment is not a proper tool for this case — this is a tool available to defendants in certain cases; Telford is the plaintiff
here. DOI also explained that the proposal was not acceptable. Hall and Associates have now asked that DOJ/EPA
reconsider the offer of judgment. DOJ, in consultation with OGC, would like to respond as follows:
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Ex. 5 AC/DP

This draft is also currently being reviewed by David F. It looks like a reasonable response.

Ex. 5 AC/DP

Thanks! Jim

From: Curtin, James <gurtinames®lena gov>

Sent: Friday, August 07, 2020 3:34 PM

To: Havard, James <Havard. James@epa.zov>; Lewicki, Chris <Lewicki Chris@epa.zov>; Schwartz, Sara
<schwariz.sara@epa.gov>

Cc: McConkey, Diane <Mcooonkey. Dianefiepa gov>

Subject: Telford v. EPA, Case No. 12-6548 - Draft DOJ {second) response to Offer of Judgment

JimH,

Is OW Ok with DOJ sending the attached email to Hall & Associates? This email responds to Erin Thomas’ July 20 email
(below). Erin’s email was a reply to DOJ's July 8 response/rejection of Hall & Associate’s June 26" offer of judgment.
The salient features of the O of J are the ten enumerated paragraphs in the email thread below.

Ex. 5 AC/DP

I’'m simultaneously running this by David F and R3.

Thanks.
Jim

Jim Curtin

USEPA Office of General Counsel

Water Law Office

202-564-5482

William Jefferson Clinton North Rm. 7451

From: Buckley, Sarah (ENRD) <Sarah.Buckiey@usdol.goy>
Sent: Monday, July 20, 2020 4:36 PM
To: Curtin, James <curtin.jameas@epa.gov>; Gable, Kelly <Gable Kellvy@epa.gow>
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Cc: Day, Christopher <Diay.Christopher@epa.gov>
Subject: FW: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Jir and Kelly {and Chris for his records):

! thinki Ex. 5 Deliberative Process (DP) 2 Let me know if you receive anything. In the meantime, 'l draﬂ
a response. It may bei Ex 5 Deliberative Process (DP) :

Sarah

From: Erin Thomas <ethomas@hal-associates.com>

Sent: Monday, July 20, 2020 10:29 AM

To: Buckley, Sarah (ENRD) <3Buckley@ENRED.USDOLGIY>

Cc: John Hall <ihall@hall-asseciates.com>; Uacguetie@iimonevknox.com
Subject: Re: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Sarah,

The response to our suggested resolution should be reconsidered as the legal conclusions presented in your
email are significantly misplaced. The Act and NPDES rules nowhere proscribe EPA from agreeing to the
suggested settlement statements. In fact, the position that EPA may not agree in advance to acceptable permit
conditions is obviously false as I recently settled litigation with EPA/DOJ wherein EPA expressly agreed to the
modified permit language that would be proposed to resolve the appeal. Moreover, as you know, EPA’s
proposed “settlement” was premised on EPA agreeing that the state could make certain alterations to the TMDL
allocations that EPA would agree, in advance, were acceptable in NPDES permitting (i.e., how the WLA could
be reapportioned between various point source categories). That is precisely the type of decision you now claim
in illegal in a settlement context (“This we cannot do.”). If fact, this routinely occurs in settling NPDES
challenges and EPA’s attorneys are surely knowledgeable of this fact. This lack of consistency in dealing with
the parties who have filed appeals further underscores that the attorneys involved in this case are not acting in
good faith and are bent on taking retaliatory actions against Telford via litigation costs. Moreover, refusing to
allow or acknowledged the scope of even lawful TMDL changes, which the EPA attorneys admitted in the last
call that the Commonwealth of Pennsylvania is allowed to implement, confirms this proposal was not fairly or
objectively reviewed.

Our proposal, to our knowledge, nowhere specifically commits EPA to positions that are other than (1) general
statements of proper TMDL/NPDES program implementation or (2) consistent with prior EPA nutrient criteria
approval actions. Moreover, as noted in our correspondence, we stated that if EPA had a specific concern with
any settlement item, we were open to discussion on that issue to ensure a statement that was amenable to both
parties could be developed. Rather than discuss any “issue of concern,” your email dismisses the proposed case
resolution under the following claim, which bears no scrutiny:

EPA cannot commit to the substance of that action—what that discharge permit will ultimately say.
Points 2, 4, 6, 7, 8 and 9 in your letter would require EPA to commit to the outcome of its review of
Sfuture PADEP permits and TMDLs. This we cannot do.
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The enumerated “problematic” paragraphs are highlighted below in yellow with our response to your concern:

1. Confirm that, under the existing TMDL, the allowable POTW limit with the revised MS4
allocation suggested by EPA (Attachment 2) is 0.3 mg/l monthly average during the growing
season. Attachment 3 presents the statistical basis for reaching this conclusion, regarding the

allowable POTW monthly maximum effluent limits that may be set by PADEP, as consistent
with the adopted 2008 TMDL.

2. Confirm that the facility may be authorized by PADEP to operate under a growing season

monthly average interim limit of 0.5 mg/l for 10 years, which may be extended by PADEP for
good cause.

Resp: Interim limits are routinely authorized in NPDES permits. Interim limits set no
precedent on NPDES permit requirements nor do they change the applicable WLA derived
from a TMDL. See NPDES Permit Writers Manual (2010) at 9-8, 9-9 (discussing
availability of permitting compliance schedules and interim limits in NPDES permits).

3. Confirm that EPA did not establish the nutrient objectives in the 2008 TMDL based on the
specific needs of Indian Creek, but rather on a “weight of evidence” assessment considering

information from sources primarily outside of Indian Creek and the Commonwealth of
Pennsylvania.

4 Confirm that DEP may choose to amend the TMDL based on an instream TP target ranging 0.06
- 0.10 mg/l (growing season average). EPA will acknowledge that this range of instream TP
objectives is consistent with EPA nutrient criteria approvals in other states and nutrient criteria
implementation guidance developed by PADEP, following the issuance of the 2008 TMDL.

Resp: This simply acknowledges that DEP may amend the endpoints consistent with prior
EPA decisions on acceptable stream nutrient criteria and DEP’s subsequent

guidance. That is how DEP is operating as we speak, and EPA has not objected to NPDES
decisions using the updated procedures. This acknowledgement does not limit EPA’s
consideration of new information, should it arise in the permit comment period.

5. Confirm that upon PADEP’s acceptance of a revised ambient target within the acceptable range
and recalculation of the TMDL for the system, PADEP may establish revised MS4 and POTW
effluent limitations consistent with the new thresholds of impairment.
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10.

Confirm that PADEP may authorize stream bank restoration to grant credit for TP reduction to
the MS4 component and/or to address remediation of the ecological impairment of concern (i.e.,

invertebrate impairment) and compliance with the applicable narrative criteria in lieu of further
TP reduction under the TMDL..

Resp: This is a general statement of state authority for action consistent with a
TMDL. Such credits have been allowed by EPA to address nutrient TMDL issues in

dozens of cases in precisely this manner. These methods are used extensively in the
Chesapeake Bay program.

Contirm that PADEP may amend and/or reallocate TMDL loads and determine that, based on
stream sampling data taken during dry weather periods, MS4 loads are lower than determined in

the 2008 TMDL and that a significant non-point source and/or natural load is originating from
the ground water.

Resp: This simply confirms existing state authority that they already have in implementing

the currently adopted TMDL. A reallocation of loading sources does not change the
adopted TMDL.

Confirm that any component of the TMDL reasonably determined to be “natural” by PADEP
does not require regulation under the Clean Water Act and may be considered in the selection of
an appropriate ambient value to implement PADEP s narrative criteria.

Resp: This general statement reflects the existing CWA scope of authority to regulate
pollutants, EPA adopted NPDES, TMDL and WQS rules, as well as EPA WQS guidance in
effect for over 30 years. See U.S. Envtl. Prot. Agency, Office of Sci. and Tech., Establishing

Site Specific Aquatic Life Criteria Equal to Natural Background 2 (1997); Sierra Club. Inc.
v. Leavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

Confirm that a 15-year implementation schedule may be allowed for MS4 load reduction
implementation and watershed restoration.

Resp: This is a common implementation schedule used by EPA and reflects the schedule
EPA already indicated was acceptable in discussions with the parties.

Arrange a meeting with PADEP, EPA, and the affected communities to communicate and discuss

the terms of this Offer of Judgment so all parties understand how the 2008 TMDL may be
implemented and amended.
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As you can see, the legal claim that these “issues” somehow violate CWA rules or statutory
requirements is

simply false. Please reconsider the position stated. By separate cover we are seeking the analyses of
these

issues which concluded, as a matter of law, that Telford has proposed an illegal resolution of the matter.

We look forward to EPA’s response and a further consideration of the proposal. Please arrange a
meeting with

EPA Senior management to discuss resolution of the case as previously requested.

Regards,

Erin Thomas

From: Buckley, Sarah (ENRD) <%arah.Bucklev@usdol.gov>

Sent: Wednesday, July 8, 2020 4:29 PM

To: Erin Thomas <sethomas@ihall-associates. coms

Cc: John Hall <ithall@hall-associates. cone; Hacgustte @tmonevinow com <Uacgustts @timonevknosooms>
Subject: RE: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

FRE 408 — CONFIDENTIAL
Dear Erin,
This email serves as EPA’s response to vour proposed “Offer of Judgment”

First, Rule 68{a) of the Federal Rules of Civil Procedure {“Offer of Judgment”) states that “a party defending against o
claim may serve on an opposing party an offer to allow judgment on specified terms, with the costs then accrued.”
Telford is the plaintiff in this matter. It is not “a party defending against 3 claim.” Your proposal is accordingly not an
“Offer of Judgment” as contemplated by Rule 68.

Second, with respect to your assertion that your "Offer of Judgment” letter is “not subject to FRE 408,” a party cannot
unifaterally waive FRE 408, It is not a privilege; it's a rule of admissibility. That rule states that evidence of “furnishing,
promising, or offering . . . a valuable consideration in compromising or attempting to compromise {al claim™ is “not
admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed claim or to impeach
by a prior inconsistent statement or a contradiction.” What is more, the rule yvou have incorrectly invoked, Rule 68,
expressly states that “{elvidence of an unaccepted offer is not admissible except in 3 proceeding to determine costs.”

Finally, in response to the substance of your settlement offer, we are unable to accept this proposal. As you may know,
EPAIs not authorized to constrain its discretion with regard to the outcome of future agency actions. That is, in
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settlement, EPA can commit to taking a particular action, perhaps by a date certain—{for instance, proposing a discharge
permit—but EPA cannot commit to the substance of that action—what that discharge permit will ultimately say. Points
2,4, 6,7, 8 and 9 in yvour letter would require EPA to commit to the outcome of its review of future PADEP permits and
ThMDLs, This we cannot do.

Best regards,
Sarah

Sarah A. Buckley

Twial Atorney

LS. Department of fustice

Ernvronment & Matural Resources Division
Environmental Defense Section

4 Constitution Hguare

150 M Street, NE

Room 41126

Washumgton, DC 20002

savah. bucklevi@usdoigov
Ph: (202 616-7554

From: Erin Thomas <sthomas@hall-assodates.com>

Sent: Friday, June 26, 2020 4:28 PM

To: Buckley, Sarah (ENRD) <$Buckley@ENRDUSDOLGOV>

Cc: John Hall <ihall@hall-associaies. com>; Hacgusita@timoanevknox.com
Subject: Telford v. EPA, Case No. 12-6548 - Offer of Judgment

Dear Ms. Buckley,

This email transmits to EPA (via DOJ} a proposed Offer of Judgment of the outstanding dispute, consistent with
EPA’s earlier suggested resolution of the matter.

The Offer of Judgment does not require EPA to alter, in any way, its 2008 TMDL decision — precisely as EPA
has requested and sought to obtain through its filings in this matter.

Consistent with our correspondence and discussions, resolution does require EPA to acknowledge the various
ways in which that TMDL may be amended by PADEP. It would also note EPA’s agreement that TMDL
amendments within a “range” of EPA-approved nutrient criteria for streams, would be considered acceptable
and scientifically defensible by EPA for Indian Creek.

We look forward to your client’s reaction to the proposed resolution of the matter.
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Regards,

Erin Thomas
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